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The Law of Presentment of Checks 
for Payment 


Editorial Staff of The Banking Law Journal 


Traditional background of the law. 

Necessity of presentment of check for payment. 

Duty of bank to make presentment. 

By whom presentment may be made. 

Manner of presentment. 

Place of presentment and to whom made. 

Direct routing to payor bank. 

Presentment through clearing house. 

Presentment at central processing center of check on 
bank or branch located elsewhere. 

Time of presentment. 

Time of presentment of certified checks and certain other 
instruments. 

§ 9.12. Time of presentment of postdated checks. 

§ 9.13. Presentment outside banking hours. 

§ 9.14. When presentment is not necessary. 

§ 9.15. Effect of nonpresentment or improper presentment. 
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§ 9.1. Traditional background of the law. Under the ancient 
law merchant as reflected in the Negotiable Instruments Law and 
in court decisions thereunder, prompt presentment by hand for 
payment is envisioned with respect to checks. As will be brought 
out in succeeding sections of this chapter, proper presentment was 
traditionally regarded as a process whereby the holder of the check 
takes it to the drawee or payor bank, shows it to an authorized 
agent of the bank, demands payment and either receives it upon 
surrender of the check or does not receive it. The holder had to 
act promptly; delay for a few days even because it was not con- 

This article is the sixth of a series to be incorporated in a book on the 
law of negotiable instruments. 
645 
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venient to go to the bank might leave him “holding the bag” if the 
check is not paid and might deprive him of his right to proceed 
against the drawer or prior indorsers. The holder could deposit the 
check in his own bank but he and his bank had to still act promptly 
in making presentment. If the check were 6n an out-of-town bank, 
promptness in forwarding was required. Yet, direct sending to the 
payor bank was considered improper. 

Personal presentment is envisioned under the N.I.L. The use 
of high speed mechanized bank collection methods, while essen- 
tial from a business standpoint, brings about theoretical legal pit- 
falls, at least in states where the only basic governing statute is 
the N.LL. 

This chapter deals with legal problems of presentment. It 
covers direct presentment to the payor bank and presentment as 
a part of the bank collection process. 


§ 9.2. Necessity of presentment of check for payment. Neith- 
er the Negotiable Instruments Law nor the Uniform Commercial 
Code require presentment of a negotiable instrument as a con- 
dition to charge a person who is primarily liable thereon. A per- 
son primarily liable is one who by the terms of the instrument is 
absolutely required to pay it; that is, the maker of a note or the 
acceptor of a draft or bill of exchange. A bank certifying a check 
becomes primarily liable and presentment is not necessary to 
charge the bank.? 

Both the N.I.L. and the Code declare that, unless excused, pre- 
sentment is necessary to charge secondary parties to an instrument 
such as the drawer and any indorser of a check.’ It may be stated 





1. N. I, L. 870 and U. C. C. §8- 
501 (1). See also U. C. C. §3-501 
Comment 4 final sentence. 

2. Weaver v. Harrell (1934) 115 
W. Va. 409, 176 S. E. 608, 52 B. L. J. 
55. 

Presentment is not necessary to 
charge the maker of a note payable at 
a bank since the maker is primarily 
liable on the instrument. Binghamton 
Pharmacy Co. v. First Nat. Bank 
(1915) 131 Tenn. 711, 176 S. W. 
1038, 2 A. L. R. 1877. 

3. N. I. L. 870 reads: 

“Presentment for payment is not 
necessary in order to charge the per- 


son primarily liable on the instrument; 
but if the instrument is, by its terms, 
payable at a special place, and he is 
able and willing to pay it there at 
maturity, such ability and willingness 
are equivalent to a tender of pay- 
ment on his part. But except as 
herein otherwise provided, present- 
ment for payment is necessary in 
order to charge the drawer and in- 
dorsers.” 

U. C. C. § 3-501 (1) reads in part: 

“(1) Unless excused . . . present- 
ment is necessary to charge secondary 
parties as follows: . . . (b) present- 
ment for payment is necessary to 
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as a general rule that a check must be presented for payment to 
the drawee or payor bank before legal action may be brought on 
the check against the drawer or any indorser, unless presentment 
has been waived or there are circumstances which would excuse 
presentment.‘ While it is contemplated that some negotiable in- 
struments must be presented for acceptance (as distinguished from 
payment) no such requirement exists with respect to an ordinary 
check and the refusal of the drawee or payor bank to certify a 
check at the request of the holder does not amount to dishonor.® 

In order to charge the drawer with liability on the check, it 
must be presented for payment within a “reasonable time” after 
issue. But failure to so present the check does not automatically 
discharge the drawer; the N.I.L. specifies that he is discharged only 
to the extent of loss arising by reason of delayed presentment. Such 
a loss would be suffered by the drawer should the drawee or payor 
bank fail during the period of delay.° Under the Code, the drawer 
is not discharged by delayed presentment. But if the payor bank 
fails during the period of delay, the drawer may discharge his lia- 
bility by assigning to the holder his claim for the amount of the 
check against the closed bank.” 

A prior indorser will fare much better in the event present- 
ment is untimely; the indorser is completely discharged irrespec- 
tive of any loss sustained by him as a result of the delay.® 


§ 9.3. Duty of bank to make presentment. A bank receiving 
a check for collection is under a duty, in the absence of special 
instructions, to promptly forward the check to another collecting 


bank or make due presentment.® 
to use ordinary care in making 


charge any indorser; (c) in the case 
of any drawer . . . presentment for 
payment is necessary, but failure to 
make presentment discharges such 
drawer . . . only as stated in Section 
8-502 (1) (b).” 

4. Rodriguez & Arieux v. Hardois 
(1930) 15 La. App. 112, 131 So. 593, 
48 B. L. J. 8376 (drawer); Eastman v. 
Pelletier (1946) 114 Vt. 419, 47 Atl. 
(2d) 298, 63 B. L. J. 849 (indorser). 

5. Wachtel v. Rosen (1928) 249 
N. Y. 386, 164 N. E. 326, 62 A. L. R. 
874. See also U. C. C. §3-411 (2) 


The bank is also under a duty 
presentment or forwarding the 


and discussion Chapter 7 §7.2. 


6. N. I. L. §186. See discussion 
§9.15 infra. 
7. U. C. C. §3-502 (1) (b). 


8. Swift & Co. v. Miller (1916) 
62 Ind. App. 312, 113 N. E. 447; 
Nuzum v. Sheppard (1920) 87 W. 
Va. 248, 104 S. E. 587, 11 A. L. R. 
1024, 38 B. L. J. 28; Aebi v. Evans- 
ville Bank (1905) 124 Wis. 73, 102 
N. W. 329, 80 B. L. J. 18. 


9. B. C. C. 86 and U. C. C. §4-202 
(2). See also Chapter 8 §8.15. 
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check to another bank.1® And a bank which is negligent in this 
respect faces possible liability to the holder of the check for whom 
collection was undertaken. This liability is generally measured by 
the actual loss suffered by the holder which may, in some instances, 
be less than the face amount of the check.?! Thus, where it ap- 
pears that prompt presentment would have resulted in payment 
but that delayed presentment resulted in non-payment because of 
the drawer’s intervening insolvency, it was held that the dividend 
received by the holder from the insolvent drawer might be taken 
into account in measuring damages.’ But where there is no proof 
that the holder’s loss is less than the amount of the check, that 
amount is the measure of recovery.1* Where the failure of a col- 
lecting bank to present a check does not result in releasing any 
party to the check from liability and the check is returned to the 
owner, then, in the absence of proof that the failure to present has 
- caused a loss to the owner, nominal damages only may be re- 
covered.1* 


A collecting bank has been held liable for not making pre- 
sentment in the most expeditious manner where that bank had 
knowledge of the shaky financial condition of the payor bank.® 
And a collecting bank has also been held liable to the owner of a 
check for negligent delay in forwarding the check where the drawer 
had, during the period of the delay, withdrawn his funds from the 
payor bank.’® But in most instances, it appears that the use of 
customary banking channels for presentment will be sufficient.!7 


In one case, a collecting bank was held liable under what may 
appear rather odd circumstances. Plaintiff drew a check on an- 
other bank and deposited it in defendant collecting bank; that 


10. B. C. C. §5 and U. C. C. §4- 8, 42 B. L. J. 648. 
202 (1) (a). 14. Allen v. Suydam (1838) 20 
11. See annotations “Measure of Wend. (N. Y.) 321, 32 Am. Dec. 





damages for breach of duty by bank 
in respect to collection of commercial 
paper”, 19 A. L. R. 555 and 67 A. L. 
R. 1511. Discussion of the measure 
of damages for breach of presentment 
duties is given at 19 A. L. R. 564 and 
67 A. L. R. 1514. 

12. Georgia Nat. Bank v. Fry 
(1924) 32 Ga. App. 695, 124 S. E. 
542. 

13. Stark v. Public Nat. Bank 
(1924) 123 Misc. 647, 206 N. Y. S. 


555; First Nat. Bank v. Fourth Nat. 
Bank (1879) 77 N. Y. 320, 83 Am. 
Rep. 618. 

15. Bennett v. American Nat. Bank 
(1928) 180 Okla. 23, 264 Pac. 912. 

16. First Guaranty State Bank v. 
Meyer & Kiser (Tex. Civ. App., 
1926) 287 S. W. 1110, 33 B. L. J. 19. 


17. Steadman v. Live Stock Nat. 
Bank (1925) 200 Iowa 347, 202 N. 
W. 5238. 
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bank, instead of making presentment, returned the check to the 
drawer-depositor. By its action, the collecting bank was held liable 
on the ground that an injury to the drawer-depositor’s credit had 
resulted.18 


§ 9.4. By whom presentment may be made. A check may be 
presented for payment by the holder, or by any person authorized 
to receive payment in his behalf.’® Presentment may be made by 
the personal representative of the deceased owner of a check, or 
by an assignee in bankruptcy. 

A check may be stamped payable through a certain bank, in 
which case the drawee bank is not required to pay it unless pre- 
sented through the bank thus named. When a check is made pay- 
able in this manner and the holder presents it through some medium 
other than the designated bank, he may not lawfully cause the 
check to be protested upon the drawee’s refusal to honor it. Pro- 
test under such circumstances will subject the protesting party to 
an action for damages.” There may also be a binding stipulation 
on a check to the effect that it will not be paid if presented by a 
certain bank or individual.”! 


§ 9.5. Manner of presentment. In presenting a check for pay- 
ment to the bank on which it is drawn, no particular form of expres- 
sion is necessary to make a legal demand for payment. Present- 
ment is sufficient if it appears that the payor bank, after demand, 


18. Cox v. National Loan & Ex- Nat. Bank v. First Nat. Bank (1896) 
change Bank (1926) 188 S. C. $81, 118 N. C. 783, 24 S. E. 524, 29 B. L. 


186 S. E. 687, 53 A. L. R. 798, 44 
B. L. J. 571. 


19. N. I. L. 872 (1). 

U. C. C. §3-504 (1) defines pre- 
sentment as “a demand for acceptance 
or payment made upon the maker, 
acceptor, drawee or other payor by or 
on behalf of the holder.” 

Presentment of a note by a bank 
having it for collection is proper. W. 
A. Fowler Paper Co. v. Bert Jones 
Sales Book Co. (1913) 183 Ill. App. 
$10. 

20. Farmers Bank v. Johnson-King 
& Co. (1910) 134 Ga. 486, 68 S. E. 
85, 27 B. L. J. 591. 


21. In the case of Commercial 


J. 24, there was a restriction stamped 
on the face of a check, which read: 
“This check will positively not be 
paid to the Gastonia Banking Com- 
pany or its agents.” It appeared that 
the placing of this condition upon 
the check was merely an effort on the 
part of the drawer of the check to 
prevent his transactions and the na- 
ture and extent of his business from 
becoming known to a rival in busi- 
ness. It was held that this restriction 
was valid and that the holder of the 
check could not maintain an action 
against the drawer thereon until the 
check had been presented for pay- 
ment by some one other than the 
Gastonia Bank Company or its agents. 
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declines to honor the check. If the holder of a check requests the 
payor bank to credit it to his account and the bank refuses to do so, 
there is a sufficient presentment to charge the drawer. It is not 
necessary for the holder, after such a refusal, to go through the 
formality of demanding payment in cash.”?" And if the holder de- 
posits the check to his credit in the payor bank and that bank sub- 
sequently fails, the drawer of the check is discharged from liabili- 
ty. A presentment for certification which is refused by the bank 
is not presentment for payment.** 

In a case in which the payor bank declined to honor a check be- 
cause it doubted the genuiness of the drawer’s signature but request- 
ed no additional time to investigate the facts, the presentment was 
held sufficient to support a protest and charge the drawer with lia- 
bility, although the payor bank later ascertained that the signature 
was genuine and would have paid the check if again presented. 
This was held on the theory that a bank is bound to know its de- 
positors’ signatures.*® 

It has been held that where a number of checks are brought by 
a bank to the payor bank at the same time they should be presented 
separately, and not in a group, in order to authorize protest, where 
the drawer’s balance was sufficient to pay some but not all of the 
checks.*® But the above rule would not appear to apply where 
where multiple checks of the same drawer are presented simul- 
taneously by a collecting bank.2* Obviously, the modern practice 
of collection through the banking system could not function if 
multiple presentment were considered improper.?® 

Physical presentment of the instrument for payment is re- 
quired; presentment by telephone is insufficient to charge the 


22. Gregg v. George (1876) 16 
Kan. 546, 23 B. L. J. 773. 

23. Fakler v. Levine (1927) 55 
N. D. 468, 214 N. W. 275, 44 B. L. 
J. 778. 

Where a check is deposited in the 
drawee bank to the holder’s credit and 
the bank closes its doors within the 
hour and before the check is charged 
to the drawer’s account, it has been 
held that the check was not paid, 
there is good presentment and the 
drawer remains liable. Hermann v. 
Cohen (1928) 218 Ala. 491, 119 So. 
1, 46 B. L. J. 295. 

24. Wachtel v. Rosen supra note 5. 


25. Allen v. Kramer (1878) 2 IIl. 
App. 205, 23 B. L. J. 773. 


26. Peabody v. Citizens State Bank 
(1906) 98 Minn. 302, 108 N. W. 272, 
23 B. L. J. 709. 


2%. McIntyre v. Live Stock Ship- 
ping Assn. (1928) 222 Mo. App. 935, 
11 S. W. (2d) 77, 46 B. L. J. 168, 
186. 

28. In this connection see U. C. C. 
§4-303 (2) which permits the payor 
bank to pay items on the same ac- 
count in any order convenient to it. 
See discussion of order of payment 
of multiple checks in Chapter 10. 
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drawer.?® Under the N.I.L., exhibition of the instrument is re- 
quired; the Code permits the payor at its option to require exhibi- 
tion of the instrument and also reasonable identification of the 
person making presentment and evidence of his authority if he is 
presenting on behalf of someone else.*® 

The Code recognizes that a check may be addressed in the alter- 
native to two or more drawees or payors, thus recognizing the 
practice often resorted to when dividend checks are issued. Pre- 
sentment to any one of such alternative drawees would be suffi- 
cient.** The N.I.L. would appear to have the effect of requiring 
presentment to all drawees named on a check, although the effect 
of presentment to only one of the drawees is not too clear.*? 


§ 9.6. Place of presentment and to whom made.** Since a 
check is an instrument drawn on a bank, presentment to the bank 
would be necessary. It has been held that an instrument payable 
at a branch office of a bank must be presented at the named branch; 
presentment to the main office is insufficient.** It is indicated that 
an instrument payable at a named bank with the address or loca- 
tion of the bank not indicated would be payable at the bank of 
that name in the town or city where the instrument was issued and 
presentment to that bank would be proper.** Where a check is 


29. Cairo Nat. Bank v. Blanton 32. No case was found on this 


Co. (Mo. App., 1926) 287 S. W. 839, 
44 B. L. J. 235. 

See annotation on sufficiency of de- 
mand by telephone for payment of 
negotiable paper, 11 A. L. R. 979, 
50 A. L. R. 1202. 

U. C. C. §4-210 permits present- 
ment by notice by a collecting bank 
for an item not payable by, through 
or at a bank, thus codifying a practice 
frequently followed. But this pro- 
vision would not apply to checks. U. 
C. C. §3-504 also makes no provision 
for presentment of a check by notice. 


30. N. I. L. 874. U. C. C. §3-505 
(1) (a) and (b). 


31. U. C. C. §3-102 (1) (b) rec- 
ognizes alternative payors. U. C. C. 
§3-504 (3) (a) would validate pre- 
sentment to any one of the named 
payors. 


point but N. I. L. §§78 and 145 (1) 
would appear to have the effect speci- 
fied in the text. 


33. The place of presentment 
will be discussed further in §9.9 infra. 


34. Ironclad Mfg. Co. v. Sackin 
(1908) 129 App. Div. 555, 114 N. Y. 
S. 42, 29 B. L. J. 309, which involved 
a note payable at a specified branch 
office of a trust company. The court 
held that presentment at the main 
office of the trust company was insuffi- 
cient to charge an indorser. 


35. Where a note is dated at a 
specified place and payable at a 
named bank without further designa- 
tion of its location, the note is payable 
at the named bank located in the 
place designated on its dateline. Finch 
v. Calkins (1914) 183 Mich. 298, 
149 N. W. 1037, 32 B. L. J. 101. 
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altered as to the name of the payor bank, presentment to the bank 
the name of which is substituted has been held sufficient to charge 
the drawer.** 

Ordinarily a check directly presented to the drawee or payor 
bank should be presented to a paying teller of that bank, but it may 
be presented to anyone authorized to act for the bank. It has been 
held that the delivery of a check to the porter of the drawee bank, 
while he was making his customary round to other banks for ex- 
change paper was good presentment as it was the practice of the 
porter to bring such checks to the bank daily and return them the 
same day if dishonored.** Where a notary took a check to a bank 
during banking hours for the purpose of demanding payment and, 
finding the bank’s doors closed, went to the president at another 
place and demanded payment of him there, presentment was held 
sufficient.*® 

The Code provides that presentment may be made “to any 
person who has authority to refuse the acceptance or payment.” *° 
While the N.I.L. has no exact counterpart, it would seem that pre- 
sentment to an authorized agent at the drawee bank is sufficient.*° 


§ 9.7. Direct routing to payor bank. A bank in a certain city 
may hold for collection some checks on a bank in another city. 
One way to collect the checks is to forward them to a third bank 
in the vicinity of the payor bank. The third bank can then pre- 
sent the checks. But another and quicker way to collect the checks 
is to forward them direct to the out-of-town payor bank by mail or 
other means such as by messenger, express or armored carrier. 
This method of direct sending to the payor is often called “direct 
routing.” 

The ancient and venerable law merchant did not sanction the 
practice of direct routing; direct presentment over the counter was 


Where a note is stated to be pay- (1831) 6 Wend. (N. Y.) 443, 23 B. 


able at “Mafs. Nat. Bk.”, presentment 
at the Manufacturers National Bank, 
the only bank of that name in the 
state, is sufficient. Manufacturers 
Nat. Bank v. Simon (1923) 245 Mass. 
325, 189 N. E. 529, 40 B. L. J. 659. 


36. Sweeney Drilling Co. v. Adams 
(Tex. Civ. App., 1925) 284 S. W. 
8387, 48 B. L. J. 725. 

37. Merchant’s 


Bank v. Spicer 


L.. 5. F777. 

38. Niblack v. Park Nat. Bank 
(1897) 169 Ill. 517, 48 N. E. 438, 
15 B. L. J. 88. 

39. U. C. C. §3-504 (3) (b). 

40. This might be deduced by 
reading together the final sentence of 
N. I. L. §70 and N. I. L. 872 (4), 
although the latter provision treats 
only of presentment to the person 
“primarily liable on the instrument.” 
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the only method envisioned. Thus a collecting bank which sent 
checks directly to the drawee was held negligent in its collection 
duties.‘ And it has been indicated that this is so even if the payor 
bank is the only bank in town.*? It has also been held that the 
drawer will be discharged of liability both on the check and on 
the underlying debt if direct routing is used and the payor bank 
fails before making final remittance to the forwarding bank.** 


The reason the courts formerly adhered to the traditional rule 
appears to have been the thought that a collecting bank has the 
duty of using care in selecting subagents and such care is not 
exercised if the subagent selected is adversely interested in the 
subject matter.** It is true that direct routing might have such an 
effect where the payor bank is in failing condition; that bank might 
stave off its impending doom at least temporarily by paying only 
checks presented over the counter while deferring action on checks 
sent to it through mail channels from a distant bank.*® But the 
rule is obsolete. There are few bank failures in later times and 
Federal Deposit Insurance will normally enable payments halted 
by bank insolvency to be made good. In addition, the payment 
process is highly mechanical in nature; few payor bank officials 
would pick and choose what checks to pay. Practically speaking, 
the “adverse interest” objection to entrusting the payor bank with a 
check before that bank has indicated its action thereon is simply 
not correct. The traditional objection to direct routing is also more 
than counterbalanced by the fact that collection is speeded where 
the method is used. 


In later times, direct routing has been sanctioned by banking 
custom and by agreement.*® Furthermore, the practice is express- 


41. A number of earlier cases so 
held. See cases listed in B. L. J. Di- 
gest §313. See e.g. Stone v. Wachovia 
Bank & Trust Co. (1928) 145 S. C. 
166, 143 S. E. 27, 46 B. L. J. 27. 

42. Leach v. Citizens State Bank 
(1926) 208 Iowa 782, 211 N. W. 522. 

Se also cases listed in B. L. J. Di- 
gest §315. There are holdings the 
other way. See 2 Paton’s Digest, Col- 
lections §§17:4 and 17:6. 

43. R. H. Herron Co. v. Mawby 
(1907) 5 Cal. App. 89, 89 Pac. 872, 
24 B. L. J. 538. 


44, Federal Reserve Bank v. Mal- 


loy (1924) 264 U. S. 160, 44 S. Ct. 
298, 68 L. Ed. 617, 31 A. L. R. 1261, 
41 B. L. J. 261; Marx & Co. v. Bank- 
ers Credit Life Ins. Co. (1932) 224 
Ala. 249, 189 So. 421. 

45. For an example where a bank 
did just that see Blackwelder v. Fer- 
gus Motor Co. (1927) 80 Mont. 374, 
260 Pac. 734, 45 B. L. J. 85. 


46. E.g. Federal Reserve Regula- 
tion J §5(b). See discussion in Chap- 
ter 8 §8.6. The Standard Form Col- 
lection Agreement set forth in Chap- 
ter 8 §8.5 would also appear to 
authorize direct routing. 
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ly authorized by the Uniform Commercial Code,** by the Bank 
Collection Code*® and by separate statutes of some states.*® 


In a sense, the traditional and outmoded objection to direct rout- 
ing would apply to any instance where a check is delivered to the 
payor bank but final payment is deferred until such time as the 
payor bank determines that the check is in order and the drawer’s 
balance sufficient.5® Such determination is made as a routine pro- 
cess; the routine is actually upset where over-the-counter present- 
ment is attempted, necessitating on the part of the bank teller extra 
and time consuming work. 


One further point about direct routing might be noted. Where 
the method is used, courts take the view that the payor bank be- 
comes an agent of the depositor to make presentment to itself; that 
is, to send the check to its department where the records of the 
. drawer-depositor are kept and where it is determined if the check 
is to be paid (as some 99% per cent are). The payor bank might be 
described as occupying a “dual agency” capacity for both the de- 
positor of the check and for its own depositor, the drawer.*! Under 


For a case sanctioning direct rout- 
ing where it is a banking custom see 
City of South Jacksonville v. Jackson- 
ville Traction Co. (C. A., Fla., 1931) 
50 Fed. (2d) 839, 49 B. L. J. 50. 

47. U. C. C. §4-204 (2) (a). Pre- 
sentment by mail is also sanctioned 
by U. C. C. §3-504 (2) (a). 

Under certain circumstances, direct 
routing of an item to a non-bank 
payor is also authorized. U. C. C. §4- 
204 (2) (b) and (c). 

48. B. C. C. §6 authorizes direct 
forwarding by mail to the payor bank. 

49. Some states that have neither 
the U. C. C. nor the B. C. C. have 
“Forwarding check direct to payor” 
laws which authorize direct routing 
to out-of-town banks. 

Alaska, Arizona, Delaware, Iowa, 
Kansas and Tennessee are the only 
states which appear to have no law 
permitting direct routing. Florida has 
no direct routing statute but a Florida 
law permits forwarding “in the usual 
commercial way according to the reg- 
ular course of business of banks.” 


Fla. Stat. §674.74. 

50. It is suggested that all states, 
even where there is no express statute, 
should sanction direct routing. If the 
objection of the traditionalists is that 
direct routing permits delivery of a 
check to a party (payor bank) with 
a presumptive adverse interest before 
that party takes action on the check, 
the objection is vitiated in all states 
by deferred posting statutes. Such 
statutes permit delivery to the payor 
bank which has custody of the check 
while deciding whether to pay it or 
not. Thus if the payor bank is per- 
mitted by statute to have the check 
before it makes its final decision on 
payment, there should be no objection 
to direct routing which would also 
accomplish that end. 

51. See Bank of Poplar Bluff v. 
Millspaugh (1926) 313 Mo. 412, 281 
S. W. 733; Federal Reserve Bank v. 
Peters (1924) 139 Va. 45, 123 S. E. 
879, 41 B. L. J. 562. 

It has been indicated that a payor 
bank failing to exercise due care in 





PRESENTMENT FOR PAYMENT 655 


this “dual agency” theory, the bank owes the holder of the check 
the duty of due care; this duty does not, of course, mean that the 
bank must pay the check if it is not properly payable.®? 

Direct routing is an instance where a sadly out-of-date tradition 
has, of necessity, been brought up-to-date. 


§ 9.8. Presentment through clearing house.** There is no 
provision of the N.L.L. which would authorize presentment of a 
check to be made at a clearing house.5* But where clearing house 
facilities are used, a representative of the payor bank will call at 
the clearing house and pick up bundles of checks delivered at 
the clearing house by representatives of other banks. The payor 
bank’s representative will then take the bundles of checks back to 
his bank. It would seem that the N.I.L. requirements of present- 
ment at the proper place are satisfied if the checks actually reach 


the payor bank.* 
has been held proper.®® 


handling a check sent to it for pay- 
ment may face liability to the holder 
under the “dual agency” theory. 
Florida Citrus Exchange v. Union 
Trust Co. (1935) 244 App. Div. 68, 
278 N. Y. S. 313, 52 B. L. J. 679. 

A bank which has taken action in- 
dicative of its intention to “pay” the 
check will be liable to the holder for 
the proceeds; the payment cannot be 
recalled. Nineteenth Ward Bank v. 
First Nat. Bank (1903) 184 Mass. 49, 
67 N. E. 670, 20 B. L. J. 522. 


52. For an extended discussion of 
the “dual agency” theory, see Delony 
“The Presentment Problem in the 
Collection of Checks through Banks”, 
10 Univ. of Florida L. Rev. 382 at 
pp. 435-443. 

Other aspects of direct routing are 
discussed in the same article at pp. 
425 et seq. 

Since a check does not of itself 
operate as an assignment of funds 
in the hands of the payor bank, that 
bank is not required, as far as the 
holder is concerned, to pay it. N. I. 
L. §189 and U. C. C. §3-409 (1). 
See discussion in Chapter 1 §1.13. 


And presentment through the clearing house 
One court has even held presentment 


53. The subject of presentment 
through the clearing house is discussed 
in Andrews “Validity and Time of 
Presentment through the Clearing 
House”, 1 Western Reserve L. Rev. 
97, 68 B. L. J. 557. 


54. N. I. L. §73 (1) provides that 
presentment is at a proper place 
where a place of payment is specified 
in the instrument and it is there pre- 
sented. 


55. N. I. L. §72 (1) permits pre- 
sentment “by some person authorized 
to receive payment” on behalf of 


the holder. 


56. Columbia-Knickerbocker Trust 
Co. v. Miller (1915) 215 N. Y. 
191, 109 N. E. 179, 32 B. L. J. 615. 

It is suggested that any possible 
vestigial objection to presentment 
through the clearing house, where no 
express statute authorizes such man- 
ner of presentment, should be vitiated 
by the deferred posting statutes which 
have the effect of permitting delivery 
to the payor bank in advance of its 
decision to pay or not to pay. See 
note 50 supra. 
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through the clearing house proper where the check in question 
never reached the payor bank.** 


The major difficulty in some of the cases involving presentment 
through a clearing house is the effectiveness of the presentment as 
to time of presentment. There have been decisions holding pre- 
sentment to be untimely where the payee, in the same city where 
the payor bank is, received the check on Monday, deposited it in 
his own bank on Tuesday, it was presented through the clearings 
on Wednesday and not paid because the payor bank failed on 
that day."* It has even been held that the existence of a custom 
among banks to make presentment through the clearing house and 
the volume of their business does not extend the time.®® These deci- 
sions fail to recognize the right of the holder of the check to de- 
posit it in his own bank rather than present it to the payor bank 
over the counter. 


There are other cases, however, which recognize presentment 
through a clearing house as timely, where the payee acted fairly 
promptly in depositing his check with his own bank. Thus, where a 
check was received by the payee after banking hours, it has been 
held that he might deposit it in his own bank the next day and pre- 
sentment through the clearing house the following day was suffici- 


ent. The same result has been reached where the payee received 
the check several hours before bank closing time and did not deposit 
it in his own bank until the next day.*t On the other hand, it was 
held in one case that presentment was too late where the payee re- 
ceived it on Monday morning, deposited it on Tuesday and it was 
presented through customary channels on Wednesday. 


The Bank Collection Code states that it is ordinary care for a 


57. Geibe v. Chicago-Lake State 
Bank (1924) 160 Minn. 89, 199 N. W. 
514, 41 B. L. J. 805. See discussion 
in §9.9 infra. 

58. Rosenblatt v. Haberman 
(1880) 8 Mo. App. 486, 33 B. L. J. 
584; Dorchester v. Merchants Nat. 
Bank (Tex., 1914) 163 S. W. 5. 

For time of presentment generally 
see §9.10 infra. 

59. Edmisten v. Herpolsheimer 
(1901) 66 Neb. 94, 92 N. W. 138, 
20 B. L. J. 17, $2. 

60. Zaloom v. Ganim (1911) 72 
Misc. 36, 129 N. Y. S. 85; Loux v. 


Fox (1895) 171 Pa. 68, 33 Atl. 190, 
23 B. L. J. 518. 

But Edmisten v. Herpolsheimer, 
supra note 59 is a contrary holding 
also involving a check received by 
the payee after banking hours. 


61. Bay City Bank v. Concordia 
Mut. Fire Ins. Co. (1932) 260 Mich. 
611. 245 N. W. 532, 50 B. L. J. 276. 

Contra; Farm & Home Savings & 
Loan Assn. v. Stubbs (1936) 231 Mo. 
App. 87, 98 S. W. (2d) 320. 

62. Wendkos v. Scranton Life Ins. 
Co. (1941) 340 Pa. 550, 17 Atl. (2d) 
895. 
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- collecting bank receiving an item on a local bank to make present- 
ment not later than the next business day after receipt of the item 
either through the local clearing house “or according to the usual 
banking custom where the collecting or payor bank is located in an 
outlying district.” ®* If the collecting bank has an extra day to act, 
the depositor of the check should not be given less time and one 
court has indicated that the depositor should have at least the time 
given the collecting bank.* 


The Uniform Commercial Code would permit presentment 
through a clearing house. In addition, the Code gives presump- 
tive periods of time for reasonable presentment of a check which 
are longer than those given under the N.I.L. as applied by the 
courts and the Code also equates as to time direct presentment and 
the initiating of bank collection.°* Thus, under the Code, the 


depositor is not subject to the absurd rule of prior years that 
penalizes him for using his own bank rather than making over the 
counter presentment at the payor. This is yet another instance of 
the failure of the law merchant and N.LL. as interpreted by courts 
to adapt to the realities of the bank collection process.” 


To summarize the above: under the N.IL.L. presentment through 
a clearing house is valid but the holder of a check, if in the same 
place as the payor bank, is frequently given no extra time where he 
deposits the check and presentment is made by his bank through 
the clearing house. Timely deposit of the check in his own bank 
often does not satisfy time requirements for presentment. The 
B.C.C. gives a collecting bank time to present through a clearing 
house and the holder of the check should have at least the same 
amount of time as his bank. The Code solves the problem of 
timely presentment through the clearing house in every instance 
where the depositor and his bank act with fairly reasonable 
promptitude. 


63. B. C. C. §6. Some miscellane- 
ous state statutes would also validate 
clearing house presentment. 

64. Bay City Bank v. Concordia 
Mut. Fire Ins. Co. supra note 61. 

65. U. C. C. §3-504 (2) (b). 

U. C. C. §3-504 (2) (a) also per- 
mits presentment by mail. 

66. The Code gives presumptive 
80 or 7 day periods in which “to 
present for payment or to initiate 


bank collection”, either action being 
regarded as equivalent for the pur- 
pose of holding the drawer or prior 
indorsers. 


67. For discussion of time of pre- 
sentment in general and under the 
Code see §9.10 infra. 

A 1961 New York statute, Negot. 
Inst. Law §350-f expressly validates 
presentment by a bank to another 
bank through a clearing house. 
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§ 9.9. Presentment at central processing center of check on 
bank or branch located elsewhere. Here is discussed an aspect of 
the modern check collection process as to which the law, as ex- 
pressed in the N.I.L., gives no satisfactory solution. The problem 
is whether good presentment takes place where a check is sent to 
a place other than where it is stated to be payable because the payor 
bank maintains the records and ledgers of its depositors at the 
place where the check is actually sent rather than at the place where 
the check is payable. Two related kinds of presentment problems 
are covered: first, the presentment of a check on a particular branch 
of the payor bank where the bank maintains its depositors’ ledgers 
for the branch at the main office or some place other than the 
branch itself; second, the presentment of a check where the bank 
maintains at a different location a processing center where checks 
are electronically handled for payment, or returned if payment is 
not made. 

The first factual situation describes an operating practice that 
some banks have carried on for a number of years. Some banks 
make it a practice to combine at one place the ledgers of branch 
depositors. In other words, the depositors’ records for a particular 
branch are kept at the main office or at some other branch. This 
practice is sometimes called “central bookkeeping.” ** Where cen- 


tral bookkeeping is in effect, checks on a branch at a place other 
than where the ledgers are kept, received by the payor bank from 
the clearing house or received by other means such as mail, express, 
messenger or armored carrier, are directed to the place where the 
ledgers are maintained and never reach the branch. From the de- 
positor’s standpoint, the branch is where he deals; he would normal- 
ly conduct at or with the branch all necessary business pertaining 


to his account. In fact, he might well believe that his checks on 
the branch are handled for payment there. 

If a check on a particular branch is handled for payment pur- 
poses at some other location and never arrives at the branch, has 
good presentment been made? 


68. Bank Collection Code §1 de- The other version omits the quoted 


fines a branch as a separate bank for 
the purpose of the Act. 


U. C. C. §4-106 has alternative 
versions. One version provides that 
a branch or separate office “maintain- 
ing its own deposit ledgers” is a 
separate bank for certain purposes. 


words (which are bracketed in the 
Official Text of the Code) and simply 
provides that a branch or separate 
office is a separate bank for certain 
purposes. The first alternative, en- 
acted in the Code of Arkansas, Ken- 
tucky and Wyoming, recognizes the 
practice of central bookkeeping. 





PRESENTMENT FOR PAYMENT 659 

A somewhat similar problem would arise in the second factual 
situation described above which is a practice of fairly late origin. 
A particular bank may see fit to establish at some centralized place 
a processing center where electronic equipment is installed for the 
handling of encoded checks and perhaps other checks on the bank.®® 
In some instances, the processing center may be located away from 
the bank itself. In addition, banks in the same vicinity may com- 
bine to operate jointly a processing center where all checks on all 
the participating banks are sent and there handled for payment. 
Where a centralized processing center is operated by a bank either 
alone or jointly with other banks, most checks on offices of the bank 
located elsewhere than at the processing center would never arrive 
at the location where they are stated to be payable. 

Where a check is received by the payor bank at a processing 
center located at a place different from the place where the check 
is stated to be payable, has good presentment occurred? 

The N.I.L. requires that presentment, to be sufficient, be made 
“at a proper place” “ and further provides that presentment is at 
the proper place where a place of payment is specified in the instru- 
ment and it is there presented." No provision is made in the N.I.L. 
for presentment at any other place than the place where the instru- 
ment is payable, even where the payor might desire presentment at 
such other location. Thus, a literal reading of the N.I.L. requires 
presentment of a check on the payor bank only at the place or ad- 
dress given in the check itself. If the payor bank receives the check 


69. Many banks are now using 
checks on which are imprinted cer- 
tain numerals for the purpose of en- 
abling other banks to sort such checks 
with electronic equipment for for- 
warding to the proper payor bank 
and to enable the payor bank itself 
at its processing center to sort such 
checks electronically for charging 
against appropriate depositors’ ac- 
counts. It is contemplated that a 
depositary bank with the proper 
equipment will also encode on any 
such check in magnetic ink the 
amount thereof to enable other banks 
to “read” the amount electronically 
as the check is handled for collection 
or payment purposes. Problems re- 
lating to such encoding are discussed 
in Chapter 10. 


70. N. I. L. §72(8). 
71. N. I. L. 878(1). 


72. N. I. L. §73(2) requires pre- 
sentment at the address of the payor 
if such address is given in the instru- 
ment but no place of payment is 
specified. 

N. I. L. §73(8) requires present- 
ment at the payor’s “usual place of 
business or residence” if no place of 
payment is specified and no address 
is given. 

N. I. L. §73(4) states that pre- 
sentment is at the proper place, “In 
any other case if presented to the 
person to make payment wherever he 
cas be found, or if presented at his 
last known place of business or resi- 
dence.” 
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at some other place and there decides that the check is not properly 
payable, technically good presentment has not been made.** And 
the literal language of the N.I.L. has been applied to invalidate at- 
tempted presentment at the main office of a note payable at a 
designated branch of a certain bank.” 


There is one instance in which a court has held that good pre- 
sentment was made even though the check did not arrive at the 
payor bank. In that instance, the payor cleared through another 
bank with which the payor maintained a deposit balance. The 
clearing bank received through the clearing house a particular 
check but returned it without sending it to the payor because the 
latter bank’s balance with the former bank was insufficient. In 
an action by the drawer against the payor bank for wrongful dis- 
honor, the court stated that good presentment had been made.” 
However, the case was an action by the drawer against his bank 
- for wrongful dishonor and might be analogous to an action by the 
drawer against the payor bank for wrongful dishonor where it was 
held that presentment had been waived but that dishonor had never- 
theless occurred.** Had the action involved an attempt by the 
holder of the check to impose liability on the drawer or a prior in- 
dorser of a dishonored check, the court might well have reached a 
different result. 


If a case should arise where the question of presentment is 


87 Pac. (2d) 936, 56 B. L. J. 420. 
74. Ironclad Mfg. Co. v. Sackin 


Since most checks give the name 
of the bank or branch on which drawn 


and sufficient address or location in- 
formation to indicate where the check 
should be presented, N. I. L. §73(2), 
(3) and (4), should rarely be resorted 
to as a guide to determine where a 
check should be presented. 

73. The N. I. L. makes no provi- 
sion for waiver of presentment by the 
payor which would have the effect of 
validating, in so far as the drawer 
or indorsers are concerned, present- 
ment at a place other than that speci- 
fied as the place cf payment. It has 
been held that an act of the maker 
of a note operating as a waiver of 
presentment is not binding on an in- 
dorser, who is the person entitled to 
insist on presentment formalities. 
Horton v. Reid (1939) 184 Okla. 389, 


(1908) 129 App. Div. 555, 114 N. Y. 
S. 42, 29 B. L. J. 309. 


75. Geibe v. Chicago-Lake State 
Bank (1924) 160 Minn. 89, 199 N. 
W. 514, 41 B. L. J. 805. 


76. Plaintiff cashed a $25 check 
on a California bank at a hotel in 
Detroit. The hotel wired the bank 
to inquire if the check was good. The 
bank replied that plaintiff had no 
account. Actually, plaintiff had an 
account and a_ sufficient balance. 
Held: the bank might be liable for 
wrongful dishonor and had, by its 
reply to the hotel, waived present- 
ment. Allen v. Bank of America 
(1943) 58 Cal. App. (2d) 124, 186 
Pac. (2d) 345, 60 B. L. J. 556. 
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raised because a check was sent to a processing center rather than 
to the office or branch on which drawn, the outcome would appear 
unpredictable. On the one hand, and the most likely result, the 
court might literally apply the N.I.L.™ On the other hand, the court 
might take the position that the technical statutory requirements 
of presentment exist for the protection of the drawer and prior in- 
dorsers in the event of dishonor, that the purpose is to insure that 
the payor has the proper opportunity to decide whether to pay or 
not and that the sending of the check to the place where the bank 
in the interest of operating efficiency actually exercises its judgment 
in that regard should be satisfactory presentment.’* In other words, 
the rights of the drawer and indorsers are not abridged in any in- 
stance where the bank actually receives the check and exercises its 
normal judgment. Furthermore, if the check were sent instead 
to the place where it is stated to be payable, the bank would not 
be in a position to take appropriate action at that place. The 
check would have to be transmitted to the place where the ledgers 
are kept or the equipment used in the payment process is maintain- 
ed. Presentment at the place where the check is stated to be pay- 
able would only delay the payment process.” 


While the above practical argument should clearly support the 
view that presentment at the place where the bank actually operates 
its processing facilities rather than at the place where the check is 
payable should be good presentment, it is all too clear that courts 
often run away from the realities of business necessity where a 
check collection question is involved and take refuge in the law of 
the medieval merchants which contemplated over-the-counter pre- 
sentment by hand. 

Notwithstanding the cloudy state of the law of presentment in 


this regard, banks do handle checks at places other than where they 
are payable and probably take little actual risk in so doing. One 


77. N. I. L. §872(3) and 73(1). 


78. The drawer and indorsers of a 
check engage that “on due present- 
ment” the check shall be paid and, 
if not paid, the drawer or indorsers, 
as the case may be, will make it good. 
N. I. L. §§61 and 66. Presentment 
therefore is a condition precedent to 
holding the drawer and indorsers on 
their engagements and the require- 
ment of presentment appears to be 


for their protection. 


79. However, the argument that 
delay will result if there is strict 
compliance with statutory technicali- 
ties as to the place of presestment 
may have a doubtful reception by a 
court. The view that direct routing 
speeded up collections did not recieve 
favorable reception in traditionally- 
minded courts. See §9.7 supra at 
notes 41-43. 
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probable reason why the risk is minimal is that the drawer might 
sucessfully assert a defense of non-presentment or improper pre- 
sentment only where an intervening bank insolvency prevents pay- 
ment and where it also appears that the check would have been 
paid had proper presentment been made.®® Such a defense would 
probably be rare in days when few banks fail and where there is 
Federal Deposit Insurance. Moreover, it is possible to argue that 
even if such an instance were to arise, the drawer by using a par- 
ticular bank or branch as the place to keep his account might be 
said to impliedly authorize the bank to use its customary method 
of handling his checks for payment. 

The defense of non-presentment or improper presentment is 
also available to indorsers, such as the payee of the check.*! If the 
payee indorses and deposits the check for collection in his own 
bank, he might escape liability as an indorser where there is no pre- 
sentment; he should not, however, escape liability with respect to 
the right of his bank to charge-back the unpaid check pursuant to 
the customary bank-depositor collection agreement.** 


The risk is minimized; it is not completely averted. Possibly a 
payor bank might be held liable to a prior holder who reacquires a 
dishonored check on the ground that the payor bank breached its 


duty as dual agent for the holder (as well as for the drawer) to make 
proper presentment to itself at the place where the check is pay- 


able.** Moreover, there is the possibility that non-presentment 
might discharge an indorser who is not bound by a deposit agree- 
ment, such as an indorser who transferred the check to the person 
who initiated bank collection or a person who cashed the check 
at a bank. However, the risk of a legal pitfall relating to present- 
ment arising from the use of present-day operating practices in 
connection with the payment of checks appears slight; banks ap- 
pear quite willing to take a theoretical risk to gain the benefits of 
increased efficiency and economy in the use of modern methods of 
handling checks. 


Nevertheless, it is hoped that the law will not remain hopelessly 
out of date to cope with problems arising in the Space Age.* 


80. N. I. L. §186. See discussion 
§9.15 infra. 

81. N. I. L. $70. 

82 See Chapter 8 §8.5 for discus- 
sion of bank-depositor collection 
agreements. 

83. The dual agency concept is 


discussed in the text at notes 51 and 
52, §9.7 supra. 

84. The Bank Collection Code 
furnishes no guide in solving the 
questions raised in the discussion of 
this section. B. C. C. §6 covers cer- 
tain elements of presentment through 
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The Uniform Commercial Code should probably have the effect 
of authorizing presentment of a check on a particular bank or 
branch at the place where the bank keeps its ledgers or processes 
the check for payment, rather than at the place where the check 
is stated to be payable. Alternative arguments to support the above 
statement may be drawn from two Code provisions. 


First, while the Code states that presentment “may be made” at 
the place of payment specified in the instrument,®® the Code fur- 
ther provides that presentment “may be made .. . to any person 
who has authority to make or refuse the acceptance or payment.” ** 
The Code draftsmen state that the presentment provisions are in- 
tended “to make it clear that any demand upon the party to pay 
is a presentment no matter where or how.” ®* Furthermore, the 
presentment provisions are couched in permissive language rather 
than the mandatory language of the N.I.L.** There appears to be 
no reason under the Code why presentment might not be made at 
the place where the payor bank has the equipment to process the 
check and where it desires presentment to be made. Such pre- 
sentment should be regarded as made “to any person who has 
authority.” 


The second alternative argument is of a very different nature 


and is derived from a separate Code provision which states that 


presentment is “entirely excused when . . . acceptance or payment 
is refused but not for want of proper presentment.” *® This Code 
provision is derived from a similar N.I.L. provision applicable only 
to excusing presentment for acceptance under similar circum- 


a clearing house but has no provision 
authorizing presentment of a check 
on a certain bank office at another 
place. B. C. C. §1 treats branches as 
separate banks for collection purposes. 

85. U. C. C. §3-504(2)(c). 

86. U. C. C. §3-504(3)(b). 

87. U. C. C. §3-504 Comment 1. 

Whether U. C. C. §3-504 (3) (b) 
has the broad application suggested 
in the Code Comment is open to some 
question. Obviously the provision is 
not intended to authorize presentment 
to a payor bank official at some un- 
usual place, such as presentment to 
the president of the bank at the res- 
taurant where he is having lunch. It 
is suggested that the words “to any 


person who has authority” refer not 
only to the powers and duties of the 
presentee but also to the ability of 
that person at the place where he is 
found to take proper action. A clerk 
at a processing center has that ability; 
the president at the lunch table would 
not. 


88. U. C. C. §§3-504(2) and (3) 
list various ways in which present- 
ment “may be made.” Compare the 
permissive language of such Code 
subsections with the language of N. 
I. L. §72(38) which states that pre- 
sentment “must be made at a proper 
place as herein defined.” 


89. U. C. C. §3-511(8)(b). 
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stances.°° No N.I.L. counterpart exists with respect to excusing 
presentment for payment. The Code draftsmen state: 


“The purpose of presentment is to determine whether or 
not the maker, acceptor or drawee will pay or accept; and 
when that question is clearly determined the holder is not re- 
quired to go through a useless ceremony. The provision 
applies to a definite refusal stating no reasons.” * 


Under the above Code provision, it would appear that the 
drawer or a prior indorser of a check which is returned accom- 
panied by a return ticket indicating dishonor for insufficient funds 
or return for some other reason (except improper presentment) or 
where no reason is given for returning the check might not assert 
non-presentment as a ground for discharge of his liability, if it is 


clear that the payor received and handled the check. 

The above Code provisions should clear up most problems re- 
lating to the place of presentment of check. 

There is one slight area of doubt as to the efficacy of the Code 
to solve these questions; that arises from the Code provision that 
a branch is a separate bank for the purpose of determining the 


90. N. I. L. §148(3) excuses pre- 
sentment for acceptance “Where, al- 
though presentment has been irregu- 
lar, acceptance has been refused on 
some other ground.” This provision 
would not apply to checks since ac- 
ceptance of checks is not normally 
contemplated. 

91. U. C. C. §3-511 Comment 7. 

92. It is not so clear that the Code 
would clear up “place of presentment” 
problems respecting certain items 
other than checks. The Code pro- 
vides in §3-504(4): 

“A draft accepted or a note made 
payable at a bank in the continental 
United States must be presented at 
such bank.” 

The mandatory language of the 
above subsection contrasts sharply 
with the permissive language of U. 
C. C. §3-504(3)(b) and other Code 
provisions dealing with place of pre- 
sentment. It appears that the out- 
moded traditional rules of the N. I. L. 
might carry over to restrict present- 


ment of an acceptance or note payable 
at a bank only to presentment at the 
office or place where the instrument 
is stated to be payable. The un- 
doubted intent of the Code draftsmen 
was to make certain that such an 
instrument is presented at the bank 
and not directly to the drawee or 
maker. But the provision may have 
gone too far in carrying out the intent 
of the draftsmen. It is, of course, 
possible that the dispensatory terms 
of U. C. C. §3-511(3)(b) might in 
effect permit presentment at the place 
where the bank is able to handle 
such instruments, but such is not 
completely certain. This uncertainty 
as to the place to present such an 
acceptance or note might be enlarged 
by the U. C. C. §4-106 treatment of 
a branch as a separate bank for cer- 
tain purposes. 

The uncertainty indicated above 
would not apply to ordinary checks 
nor to cashier’s checks, certified 
checks or instruments of like nature. 
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place at or to which action may be taken or notices or orders given.** 
But that Code provision appears to be consistent with the position 
taken above. The relevant Code provisions, taken together, would 
probably stipulate that a check on a branch should be presented 
there but that presentment is either valid or excused if the bank 
sees fit to have a check on its branch sent elsewhere and takes, at 
that other place, appropriate action to return it unpaid. 

A crystal-clear solution to many of the presentment matters dis- 
cussed in this section has been effected by a 1961 legislative enact- 
ment of New York, a statutory novelty, which reads: 


“Presentment by a bank to another bank. Where a bank 
presents for payment an item drawn upon or payable at an- 
other bank, either— 

(i) through a clearing house, or 

(ii) ata place where such other bank has requested such 

bank to make presentment of such items for payment, 
the presentment of such item shall be deemed to have been 
made at a proper place.” * 


The New York legislative solution would expressly validate pre- 
sentment through a clearing house; the bank receiving at the clear- 
ing house items on itself might direct them anywhere it pleases in 


order to handle them for payment. Moreover, the second part of 
the New York statute would validate over-the-counter presentment 
by another bank or delivery from another bank by mail, express, 
messenger or armored carrier at the place where the payor bank 
actually keeps its depositors’ ledgers and maintains its processing 
equipment, whether that place is at a particular office of the payor 
bank or elsewhere.®* It should also validate presentment at the 
processing center of a check on one branch which is deposited in 
or cashed by another branch of the same bank.®* It would not 


the Code, it is suggested that the 
substance of the New York statute 
might be incorporated in the Code. 
This could be easily done by addition 
as a new subsection of U. C. C. §3- 
504. Such a provision might also be 


93. U. C. C. §4-106, particularly 
where the enacting state omits the 
words “maintaining its own deposit 
ledgers.” See note 68 supra. 

U. C. C. §4-106 Comment 2 indi- 
cates that presentment of a check on 


a branch should be made at that 
branch where the branch is, for Code 
purposes, a separate bank. 
94. N. Y. Negot. Inst. Law §350-f 
as added by Laws of 1961, c. 11. 
95. While it is not the purpose of 
this volume to advocate revision of 


added to U. C. C. §4-210, with a 
conforming change in the caption of 
that section, in order to have it apply 
to all items in the process of collec- 
tion. 

96. In a certain sense the cashing 
branch and drawee branch may be 
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cover presentment by a non-bank holder directly to the payor bank 
at the processing center. This omission likely results from the 


thought that a processing center may not be equipped to cash checks 
presented directly at that place; presentment by the non-bank 
holder at the office where the check is payable is the customary 
procedure. 


§ 9.10. Time of presentment.®’ Here is discussed an aspect 
of the presentment process which has had most unrealistic appli- 
cation in the courts, since courts have generally adhered to the 
traditions of the law merchant and failed to recognize the realities 
of business operations or bank collection practices. 

In a nutshell, the courts applying the N.I.L. have solemnly de- 
clared that a person does not make proper presentment if he keeps 
a check for several days. In addition, the timeliness of present- 
ment may be open to question where the payee or holder of a check 
follows the normal practice of depositing it in his own account 
rather than following the rather unusual practice of rushing over 
to the payor bank to make over the counter presentment. 

Under the N.I.L., a check must be presented within a “reasonable 
time” after issue or the drawer will be discharged from liability 
thereon to the extent of loss occasioned by the delay.®* In other 
words, a holder who makes late presentment assumes the risk of 
insolvency of the payor bank. In determining what is a “reasonable 
time” the N.I.L. declares that “regard is to be had to the nature 
of the instrument, the usage of trade or business (if any) with re- 
spect to such instruments, and the facts of the particular case.” 
With respect to the liability of an indorser, presentment within a 
“reasonable time” of the last negotiation is required.’ 


treated as separate banks. See Dean 
v. Eastern Shore Trust Co. (1930) 
159 Md. 213, 150 Atl. 797, 47 B. L. J. 
479; Chrzanowska v. Corn Exchange 
Bank (1916) 173 App. Div. 285, 159 
N. Y. S. 385, 33 B. L. J. 525, aff'd 
without opinion 225 N. Y. 728, 122 
N. E. 877. 

97. The proper time of present- 
ment is also discussed in §9.8 supra 
relating to presentment through a 
clearing house. 

Case treatment of the time of 
presentment of checks is set forth at 
length in Beutel’s Brannan, Nego- 


tiable Instruments Law (7th Ed.) 
at pp. 1291-1304, 

See also annotation “Time within 
which check must be presented to 
prevent discharge of drawer in event 
of bank’s insolvency”, 91 A. L. R. 
1181. 

98. N. I. L. $186. 

99. N. I. L. §198. 

100. N. I. L. §71 requires pre- 
sentment of a demand bill of ex- 
change within a “reasonable time” 
after the last negotiation thereof. 
That provision would apply to checks 
under N. I. L. §185 which generally 
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The reason for the requirement of presentment within a “reason- 
able time” appears to be that a check is not designed for circula- 
tion as a medium of exchange and should therefore be presented 
“within such reasonable time as is consistent with the circum- 
stances of the case and the usual method of business transaction.” 1° 

On the surface, the general rubrics stated above seem unob- 
jectionable; it is unrealistic application by the courts that has pro- 
duced unhappy and sometimes absurd results. 

In the absence of special circumstances, the court-made rule 
is that the check should be presented before the close of banking 
hours on the day after issue where the payee or holder and the 
drawee or payor bank are in the same place.’ And this time is 
not extended merely because it is inconvenient for the holder to 
make presentment within that time. 

In a Massachusetts case, a cooperative bank, payee of a certain 
check, followed the practice of listing and depositing in a certain 
commercial bank all checks received the previous day. Since the 
deposit was made late in the day following the day of receipt, the 
depositary bank did not list and sort the checks then deposited until 
the day after that and did not present the particular check until the 
third day after it had originally been received by the payee co- 


operative bank. The payor bank had closed its doors the day be- 


fore presentment was attempted. 


applies to checks the N. I. L. provi- 
sions applicable to demand bills of 
exchange. 


101. Millett v. Miller (1938) 135 
Neb. 123, 280 N. W. 442, 445. 


102. This rule accords with that 
of the law merchant and there are a 
number of decisions in accord with 
the text statement of the rule, some 
of which are collected in 91 A. L. R. 
1191-1197 and B. L. J. Digest §1308. 

“What is the reasonable time in 
which a check must be presented? 
The law appears quite settled on this 
point and unreasonably rigid. It is 
the same as the period most fre- 
quently applied in the case of a bill 
other than a check. If the holder and 
the drawee are in the same town, 
presentment must be made before 
the close of the next business day 


The court held presentment un- 


after issue in the case of the drawer, 
and in the case of the indorser before 
the close of the next business day 
after the last negotiation. If the 
holder and the drawee are not in the 
same town, the holder must within the 
next business day start the check in 
the normal course of collection, which 
usually means turn it over to a local 
bank. This period, which is used 
most frequently by the courts, is 
entirely too short if consideration is 
given to the actual use and function 
of the check today. What check 
holder is aware that he assumes the 
risk of discharging the drawer and 
the indorsers by keeping the check 
in his pocket for two business days?” 
Delony, The Presentment Problem in 
the Collection of Checks through 
Banks, 10 Univ. of Florida L. Rev. 
882, 400. 
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timely and not excused by the fact that the cooperative bank had 
received a large number of checks on the day the check in ques- 
tion was received and needed time to list in its records the various 
payments received by check.' 


The time of presentment of a check on a bank in the same city 
as the payee or holder will not be extended because the payee or 
holder, for his business convenience, keeps his own account in an 
out-of-town bank. In one case, a Buffalo manufacturing concern 
which maintained a Chicago sales office received at the latter office 
a check on a Chicago bank. Although the Buffalo concern kept a 
Chicago bank account to take care of certain expenses of its Chi- 
cago Office, its principal account was in a Buffalo bank. The Chi- 
cago office, following its customary practice, sent the check to the 
firm’s main office in Buffalo where it was deposited in due course 
in a bank of that city. Before presentment could be made on the 
Chicago drawee bank, that bank had failed. It was held that 
presentment was made too late, it appearing that presentment might 
have been made prior to the failure of the drawee bank if the Chi- 
cago sales office had deposited the check in its account with the 
local Chicago bank.’ 


It has also been held that presentment is untimely where the 
payee mailed a check for deposit to a bank on the other side of 
town but where the drawee bank, with which the payee also main- 
tained an account, was in the same general vicinity as the payee 
of the check.1% 


Delay in presentment has been excused where caused by cir- 
cumstances beyond the control of the holder. This rule was ap- 
plied in effect in one instance where the payee was absent be- 
cause of a long illness the day certain checks were received and 
where he did not discover them until his return about one month 
later, during which time the drawee bank had failed. And pre- 
sentment was held timely where the payee, a school teacher, re- 
ceived a check on Monday, was not able to go to the bank during 


103. Lowell Cooperative Bank v. 
Sheridan (1934) 284 Mass. 594, 188 
N. E. 636, 91 A. L. R. 1176, 51 B. 
L. J. 244. 

104. Republic Metalware Co. v. 
Smith (1920) 218 Ill. App. 130. 

105. National Plumbing & Heating 
Co. v. Stevenson (1918) 213 Ill. App. 
49. 


106. Stevenson v. Earling (1919) 
213 Ill. App. 395, aff’d 290 Ill, 565, 
125 N. E. 822. 


But see Parker v. Grau (1934) 188 
Ark. 1016, 68 S. W. (2d) 1028, 51 
B. L. J. 768 where absence of the 
payee at the time the check was re- 
ceived was not excused. 
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week-day banking hours, but presented the check on the Saturday 
after she had received it.2°* 

Where a check on a local bank is received on a holiday, pre- 
sentment on the next business day is nevertheless required. 

Where a check is deposited by the holder in his own bank and 
presented in accordance with customary banking practices on the 
second day after its. receipt by the payee, some courts recognize 
that presentment is reasonable under the circumstances.* But 
other courts fail to recognize customary business and commercial 
practices and decline to allow extra time for the handling of checks 
through normal local banking channels. And it seems clear 
in any event that the time for presentment, in order to charge the 
drawer, will not be extended by successive negotiations of the 
check.14 

Where a check is drawn on an out-of-town bank, the holder is 
entitled to more time for presentment than where the bank is in the 
same place. Just how much more time the holder is entitled to 
would depend on the circumstances. The distance the check must 
be sent, the facilities for sending it and banking customs and usages 
must all be taken into consideration. In general, it is required that 
a person receiving a check on an out-of-town bank forward it for 
presentment (i.e. deposit it in his own bank) not later than the day 


after he receives the check. This rule would also likely apply to a 
bank which receives for collection a check on an out-of-town 
bank."!? 

Under this rule, the holder is not relieved of the necessity of 
prompt action on his part; retention of the check for an unnecessary 
period of time might result in discharge of the parties to the check." 
But delay in forwarding a check on an out-of-town bank may be 


107. Peterson v. School District 110. See cases notes 58 and 59 
(1925) 162 Minn. 347, 203 N. W. supra. 
46. 111. See Cellars v. Dwinnell 


108. Missouri P. R. Co. v. H. M. (1930) 87 Mont. 73, 285 Pac. 181, 
Brown Coal Co. (1932) 226 Mo. 47 B. L. J. 549. 


App. 1038, 48 S. W. (2d) 86, 49 See also 91 A. L. R. 1204 for 


B. L. J. 799. other cases in point. 
109. Bay City Bank v. Concordia 


Mut. Fire Ins. Co. supra note 61. 

In Maryland Title Guarantee Co. 
v. Alter (1984) 167 Md. 244, 178 
Atl. 200, 51 B. L. J. 893, the court 
gave clear recognition to the use of 
normal collection facilities in making 
presentment. 


112. Cases illustrating the appli- 
cation of this rule are collected in 
91 A. L. R. 1199-1204. See also B. 
L. J. Digest $1309. 


113. Nuzum v. Sheppard (1920) 
87 W. Va. 243, 104 S. E. 587, 11 
A. L. R. 1024, 38 B. L. J. 28. 
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excused under certain circumstances. For example, if the last out- 
going mail is at an hour making it impracticable for the holder to 
avail himself of it, an additional day will be allowed. And 
where a check is delivered personally by the drawer to an agent of 
the payee with no authority to indorse, the drawer impliedly agrees 
to such additional time as is necessary to enable the agent to trans- 
mit the check to the payee at another location."* But the agent 
must take prompt action to transmit the check to his principal; un- 
reasonable delay in his regard may be considered as resulting in 
untimely presentment.’ Furthermore, if the payee is absent at 
the time the check on an out-of-town bank is received, it is indicated 
that the delay occasioned by his absence will not be excused; he 
should have visited his office or arranged to have someone else act 
for him.™7 

In general, the rule requiring presentment within a reasonable 
time to hold the drawer has been completely disregarded where 
the check is given to pay a tax. The reason for this variation ap- 
pears to be the thought that only cash may be used to pay taxes 
and the use of a check instead of cash is completely at the drawer's 
own risk.128 

The foregoing treatment of the subject of the time of present- 
ment, despite its comparative length, is sufficient to hit only cer- 
tain highlights. Restating the rule briefly, the payee or holder 
should present the check or at least initiate bank collection by the 
close of the business day after receipt of the check. The rule is 
one of the most unsatisfactory examples of an outmoded concept of 
the law merchant carried into the present time by the N.LL. 

The Code should furnish a much more realistic guide to the 
proper time for presentment of a check. In provides: 

“A reasonable time for presentment is determined by the nature 
of the instrument, any usage of banking or trade and the facts of the 
particular case. In the case of an uncertified check which is 
drawn and payable within the United States and which is not a 
draft drawn by a bank the following are presumed to be reason- 
able periods within which to present for payment or to initiate 
bank collection: 


114. Lewis-Hubbard & Co. v. 155 N. Y. S. 775, 33 B. L. J. 18. 
Montgomery Supply Co. (1906) 59 117. Viles v. S. D. Warren Co. 
W. Va. 75, 52 S. E. 1017. (1984) 182 Me. 256, 170 Atl. 501, 

115. Rosenthal v. Erlicher (1893) 51 B. L. J. 393. 

154 Pa. 396, 26 Atl. 435. 118. Cases on this point are col- 

116. Sulsberger & Sons Co. v. lected in 44 A. L. R. 1236 and 124 
Kramer (1915) 170 App. Div. 114, A. L. R. 1159, 
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(a) with respect to the liability of the drawer, thirty days after 
date or issue whichever is later; and 

(b) with respect to the liability of an indorser, seven days after 
his indorsement.” 11° 

The Code thus provides rules of thumb of thirty and seven days 
respectively as to presumptively reasonable times to make pre- 
sentment with respect to the liability of a drawer and indorser.'*° 
It should be noted that the presumptive periods apply only to 
uncertified domestic checks; presumably other instruments such as 
certified checks, bank drafts or checks which show on their face that 
they are drawn or payable abroad must be presented within a 
“reasonable time.” 1°? 

One final comment on the Code provision is warranted. The 
Code very properly equates initiation of bank collection with direct 
presentment. Thus it is likely that a transferee might hold a check 
for several days after receiving it and then deposit it without dis- 
charging his indorser. Presumably the payee might hold a check 
for thirty days and then deposit it without assuming the risk of the 
payor bank’s insolvency. 


§ 9.11. Time of presentment of certified checks and certain 
other instruments. The rule of the N.I.L. requiring presentment 
of a check within a “reasonable time” after issue, in order to charge 
the drawer, would probably apply where a check is certified at the 
instance of the drawer. And, as in the case of an uncertified check, 
the drawer would be discharged by untimely presentment to the 
extent of loss suffered by the delay.’*? There is, however, some 
indication that a “reasonable time” for presentment of a certified 
check may be a longer period than for an_ uncertified 
check.’* In some instances, the parties may contemplate that a 
certified check may be outstanding for a period of time as where 
given in connection with an escrow arrangement or a bid to ob- 
tain a public contract. 

In any event, the rule requiring prompt presentment would not 


119. U. C. C. §38-508 (2). 
120. Compare U. C. C, §3-304 (3) 
(c) which gives a presumption that 


note 119 supra would probably apply 
to such instruments. See discussion 
next section of this chapter. 


a person acquiring as holder a do- 
mestic check within 30 days of its 
issue is not taking an overdue instru- 
ment. See discussion Chapter 6 §6.8. 

121. The first sentence of U. C. C. 
§3-503 (2) set forth in the text at 


122. City of Brunswick v. Peoples 
Sav. Bank (1916) 194 Mo. App. 316, 
190 S. W. 60, 34 B. L. J. 120. 

123. See Smith v. Hubbard (1919) 
205 Mich. 44, 171 N. W. 546, 36 B. 
L. J. 473. 
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apply to a case where payment is sought from the certifying bank 
itself and demand for payment may be made on the bank at any 
time within the period of the statute of limitations.** Where the 
holder procures certification, the drawer and indorsers are dis- 
charged; the question of presentment would not arise except pos- 
sibly where an attempt is made to hold one who became an in- 
dorser after certification was obtained.!*5 


With respect to a cashier's check, presentment would not be 
necessary to hold the payor bank which would be primarily liable 
thereon. With respect to indorsers, the statutory rule requiring 
presentment within a “reasonable time” after issue would be ap- 
plied.” 126 

A longer time for presentment may be permitted with respect 
to a bank draft, which is drawn by one bank on a second bank. The 
drawer bank is understood to sanction circulation of such a draft 
' for a longer time than is expected with respect to an ordinary check. 
Presentment of such a draft would be required only within a “rea- 
sonable time” after the last negotiation thereof.'*" 

Under the Code, it appears that a certified check or a bank 
draft must be presented within a “reasonable time” after it is drawn 
(to hold the drawer thereon) or after it is indorsed (to hold the in- 


dorser thereon).1*8 A “reasonable time” would be determined by 
“the nature of the instrument, any usage of banking or trade and 
the facts of the particular case.” 1*° The same rule would apply 


124. Bulliet v. Allegheny Trust 
Co. (1925) 284 Pa. 561, 131 Atl. 
471, 43 B. L. J. 101. 

See also §9.2 and note 2 supra. 

For discussion of statute of limita- 
tions see Chapter 1 §1.17. 

125. N. I. L. §188. See Chapter 
7 §7.6. 

126. Hannon v. Allegheny Belle- 
vue Land Co. (1910) 44 Pa. Super. 
266. 

Several cases indicate that cash- 
ier’s checks are intended to remain 
outstanding for longer periods of 
time than ordinary checks and that 
a “reasonable time” for presentment 
of a cashier’s check is somewhat long- 
er. See A. J. Oosterbeck Motor Co. v. 
Joy (1932) 268 Ill. App. 278; Na- 
tional City Co. v. City of Athens 
(1928) 38 Ga. App. 491, 144 S. E. 


836, 46 B. L. J. 438, 88. 

127. West Branch State Bank v. 
Haines (1907) 185 Iowa $13, 112 
N. W. 552; Marbourg v. Brinkman 
(1886) 23 Mo. App. 511, 23 B. L. J. 
520. 

128. U. C. C. §3-503 (1) (e). It 
should be noted that the drawer 
would be discharged only as provided 
in U. C. C. §8-502 (1) (b). 

U. C. C. §8-508 (1) (c) states 
that where an instrument “shows the 
date on which it is payable, present- 
ment is due on that date.” But it is 
believed this provision would not 
make mandatory presentment of a 
certified check, “foreign check” or 
bank draft only on its date, in view 
of U. C. C. §3-508 (1) (e) and (2). 

129. U. C. C. §8-503 (2) first 


sentence. 
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to a “foreign check”, a check which shows on its face that it is 
drawn or payable outside the United States.1*° 

Neither the Code provision nor the Comment thereto gives a 
positive guide as to when a certified check, bank draft or “foreign 
check” should be presented. But it is suggested that the intent of 
the draftsmen of the Code in not including such instruments within 
the thirty or seven day “rule of thumb periods” applicable to or- 
dinary checks'*! is not to require presentment within shorter periods 
of time, but rather to recognize that such instruments may remain 
outstanding for periods longer than thirty or seven days. With 
respect to a “foreign check”, it may be impossible or impracticable 
to make presentment or initiate bank collection within the “rule of 
thumb” periods because of the distance the check must travel. As 
to bank drafts or certified checks, such instruments are often in- 
tended to remain outstanding for comparatively long periods. A 
court of a Code state merely applying traditional N.I-L. principles 
to the time of presentment of such instruments, where such prin- 
ciples have been expressly repudiated by the Code with respect to 
the time to present ordinary checks, would fail to recognize the 
realities of business life and the reasons such instruments are used. 

Under the Code, a cashier’s check is essentially a note of the 
issuing bank payable on its date.’** Since cashier’s checks are 


normally dated the day of issue, are issued for special purposes and 
may be expected to remain outstanding for fairly long periods, it 
is suggested that the longer “reasonable time” periods for present- 
ment suggested above with respect to certified checks, bank drafts 
and “foreign checks” should also apply to cashier's checks.’* 


§ 9.12. Time of presentment of postdated checks. A post- 
dated check is not properly presentable in advance of its date since 
the payor bank is not entitled to set aside from the drawer’s ac- 
count funds to pay it.1** Such a check may be presented on its date 
and may also be presented within a “reasonable time” after its 
date.'*® A postdated check falling due on a day which is Sunday or a 


130. U. C. C. §3-503 (2) second 
sentence. 

131. The presumptively reasonable 
times for presentment to hold the 
drawer or indorsers. See §9.10 supra 
text at note 119. 

132. U. C. C. §3-118 (a) states: 
“A draft drawn on the drawer is 
effective as a note.” 


133. U. C. C. §3-503 (1) (e) and 
(2) should govern the time to present 
cashier’s checks. 

134. Smith v. Maddox-Rucker 
Banking Co. (1910) 8 Ga. App. 288, 
68 S. E. 1092. 

135. Philadelphia Life Ins. Co. v. 
Hayworth (C. A., N. C., 1924) 296 
Fed. 339, 41 B. L. J. 730. 
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holiday should be presented the next business day; presentment 
on the business day preceding the date of the check is premature.'*® 
Under the Code, presentment within thirty days after date of a 
postdated check would presumably be sufficient with respect to 
the drawer’s obligations and presentment within seven days after 
an indorsement occurring after the date of the check would pre- 
sumably be sufficient with respect to the obligations of such an 
indorser.'*7 If a person indorses a postdated check prior to its 
date, the Code furnishes no clear guide as to when presentment 
is necessary to hold such an indorser. It is suggested that a prac- 
tical solution would be to regard such an indorser as indorsing on 
the date of the check; obviously, a person indorsing prior to the 
date could not expect presentment before its date. 


§ 9.13. Presentment outside banking hours. The Negotiable 
Instruments Law provides that presentment for payment, to be 
sufficient, must be made “at a reasonable hour on a business day.” 1** 
As applied to checks this provision would presumably sanction pre- 
sentment during regular banking hours. It has been held that pre- 
sentment after 3 P.M. is at a reasonable hour where it was the cus- 
tom that banks continued their business hours after the closing of 
the clearing house so as to enable other banks holding paper for 
collection to present paper that had been refused recognition in 
the clearings.*®® 

For the purpose of determining time of presentment of a check, 
a Saturday morning on which the payor bank is open should not be 
considered a business day in determining when presentment is 
necessary; but presentment may, at the holder’s option, be made 
on such a Saturday morning.’*° 

Normally, presentment should not be made on holidays or at 


136. Salter v. Burt (1838) 20 
Wend. (N. Y.) 205, 32 Am. Dec. 530. 


sentment for payment must be made 
during banking hours, unless the 


137. U. C. C. §3-503 (2) would 
likely apply just as it might apply to 
an ordinary check. If a postdated 
check is considered analogous to a 
note, U. C. C. §3-503 (1) (e) and 
the first sentence of U. C. C. §3-503 
(2) would apply. U. C. C. §3-503 
(1) (c) might apply though this is 
believed unlikely. 

138. N. I. L. §72 (2). 

N. I. L. 875 provides: “Where the 
instrument is payable at a bank, pre- 


person to make payment has no funds 
there to meet it at any time during 
the day, in which case presentment 
at any hour before the bank is closed 
for the day is sufficient.” 

139. Columbian Banking Co. v. 
Bowen (1908) 134 Wis. 218, 114 
N. W. 451, 25 B. L. J. 218. 

140. This is provided in effect by 
N. I. L. $85. Many states have varied 
this N. I. L. provision. See 5 Uniform 
Laws Anno. §85. 
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hours when the payor bank is not open, but a number of states 
have “Holiday Bank Transactions” statutes which would validate 
the acts of a bank in certifying or paying a check on holidays or 
outside normal banking hours.'*t Some states also have statutes 
which would validate payment or certification performed on Satur- 
day afternoons.'*? Presumably, presentment at a time when such 
acts are authorized by. statute on the part of the payor bank would 
be proper if, in addition, the payor bank is willing to receive pre- 
sentment at such time.'** The Code does not purport to repeal 
any existing statutes validating holiday or Saturday afternoon trans- 
actions; the rule of such statutes should therefore continue to apply. 

With respect to holidays, the Code has the following provision: 

“Where any presentment is due on a day which is not a full 
business day for either the person making presentment or the party 
to pay or accept, presentment is due on the next following day 
which is a full business day for both parties.” 1*+ 

The Code also provides: 

“Presentment to be sufficient must be made at a reasonable hour, 
and if at a bank during its banking day.” 1*5 

9.14. When presentment is not necessary. Four related N.I.L. 
sections set forth certain circumstances making presentment un- 
necessary or excusing late presentment. 


First, presentment is not required to charge the drawer “where 
he has no right to expect or require that the drawee or acceptor 


Transactions” laws would cover Sat- 
urday afternoon transactions in all 


141. Such statutes have been en- 
acted in Alabama, Arizona, Arkansas, 


Colorado, Delaware, Florida, Georgia, 
Idaho, Illinois, Indiana, Iowa, Ken- 
tucky, Louisiana, Maine, Maryland, 
Mississippi, Missouri, Montana, Ne- 
braska, North Carolina, North Da- 
kota, Ohio, Pennsylvania, Tennessee, 
Texas, Virginia, West Virginia, Wis- 
consin and Wyoming. 


142. “Saturday Afternoon Bank 
Transactions” laws are in effect in 
Kansas, Michigan, New Jersey, New 
Mexico, Oklahoma, Rhode Island, 
South Carolina, South Dakota and 
Vermont, states which do not have 
“Holiday Bank Transactions” laws. 

The “Holiday Bank Transactions” 
laws or “Saturday Afternoon Bank 


states named in note 141 supra, except 
Arkansas, Colorado, Kentucky, Mis- 
sissippi and Wisconsin. 


143. Neither the “Holiday Bank 
Transactions” laws nor the “Saturday 
Afternoon Bank Transactions” laws 
would require banks to remain open 
at times outside normal banking hours. 


144. U. C. C. §3-503 (3). 


145. U. C. C. §3-503 (4). How- 
ever, it would seem clear that, if the 
bank is willing to receive presentment 
outside banking hours, such present- 
ment would be valid under U. C. C. 
§3-504 (3) (b) or U. C. C. §3-511 
(3) (b). 
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will pay the instrument” This rule finds its chief application in 
instances where a check is knowingly drawn against insufficient 
funds. In such instances, it might be reasoned that the drawer 
would not be damaged by failure to make timely and proper pre- 
sentment.!*? The rule would also apply to’“no account” checks.'* 
Furthermore, the rule would apply where the drawer withdraws 
his funds before the time the check should be presented in due 
course.’*® But the rule would not apply where there is an agree- 
ment between the drawer and the bank that a certain check will be 
paid upon presentment notwithstanding the lack of funds.1*° 


The fact that the drawer has insufficient funds in his account, 
by itself, is not enough to excuse presentment; if it appears that 
the drawer has a reasonable expectation that his check will be paid, 
failure to make due presentment will discharge him to the extent 
of loss suffered by him.**! But it appears that the drawer must act 
in good faith; it has been held that presentment is excused if the 
check was issued in a kiting transaction.’ 


In general, it has been held that no presentment is necessary 
where the drawer has stopped payment on the check since the 
drawer knows it should not be paid if presented.* This principle 
would apply to a postdated check where the drawer stops pay- 


ment prior to maturity.’ 
It has also been indicated that presentment is not necessary 
where the payor bank is insolvent at the time the check is issued. 


The second instance where presentment is not necessary arises 


146. N. I. L. §79. 

147. Gilman v. F. O. Bailey Car- 
riage Co. (1928) 127 Me. 91, 141 
Atl. 321, 45 B. L. J. 419. 

148. Culver v. Marks (1889) 122 
Ind. 554, 23 N. E. 1086, 3 B. L. J. 
113. 

149. Armstrong v. Brolaski (C. C., 
Mo., 1891) 46 Fed. 903, 5 B. L. J. 
248; Emery v. Hobson (1873) 63 
Me. 32, 16 Am. Rep. 513, 29 B. L. J. 
874. 

150. Knauss v. Aleck (1926) 202 
Iowa 91, 209 N. W. 444, 43 B. L. J. 
683. 

151. Hamlin v. Simpson (1898) 
105 Iowa 125, 74 N. W. 906, 16 
B. L. J. 343; Knickerbocker Life Ins. 
Co. v. Pendleton (1885) 112 U. S. 


696, 28 L. Ed. 866, 29 B. L. J. 574. 

152. Tonne v. Horace State Bank 
(1923) 49 N. D. 770, 193 N. W. 934. 

153. Deitrick v. MacCarthy (D. C. 
Mass., 1936) 13 F. Supp. 850; Usher 
v. A. S. Tucker Co. (1914) 217 Mass. 
441, 105 N. E. 360, 31 B. L. J. 912. 

The first case above indicates that 
stopping payment is an implied waiver 
of presentment. 

See annotation “Liability of drawer 
who stops payment of check”, 14 
A. L. R. 562. 

154. Manos v. Eassy (1922) 124 
S. C. 154, 117 S. E. 222, 40 B. L. J. 
534, 

155. Jones v. Board of Education 
(1934) 242 App. Div. 17, 272 N. Y. 
S. 5. 
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from a provision of the N.I.L. to the effect that presentment is not 
required to charge an indorser where the instrument was made or 
accepted for his accommodation and he has no reason to expect 
that the instrument will be paid if presented.1** While this pro- 
vision would apply to notes rather than checks, it might conceivably 
apply in an instance where someone issues a check on behalf of an- 
other person who, in turn, indorses the check before turning it over 
to a third party. 

The third instance where timely presentment is not necessary 
arises from a section of the N.I.L. which excuses delay in present- 
ment caused by circumstances beyond the control of the holder and 
not imputable to his default, misconduct or mistake, but which re- 
quires presentment with reasonable diligence when the cause of the 
delay ceases to operate.’ Thus, delay has been excused where a 
check has been misdirected by the post office.1** Delay has also been 
excused where the drawer and payee verbally agreed the check is 
not to be presented until a certain subsequent date.1*® Further- 
more, delay was excused in one case where a memorandum was 
placed on the back of a check given in payment for goods, to the 
effect that a deduction had been taken from the full purchase price 
because of defects in certain of the goods for the purpose of enabl- 
ing the payee to examine the defective goods returned to him, in- 
dicating an intention that the delivery of the check was regarded as 
conditional and that prompt presentment was not necessary.'® 

But the courts, in general, appear reluctant to apply this pro- 
vision. Inconvenience of presentment because the payee was at a 
remote location was held not to excuse a delay.1*! And it has been 
held that delay is not excused because a violent storm rendered it 
difficult to travel the required distance.’® It has also been held 
that delay was not excused by the fact that the holder mistakenly 
thought a check was drawn for an insufficient amount and held the 
check in order to find the drawer and have the error corrected.1® 

A fourth N.I.L. section provides that presentment is dispensed 


156. N. I. L. §80. 

157. N. I. L. §81. 

158. Windham Bank v. Norton 
(1852) 22 Conn. 218, 56 Am. Dec. 
$97, 29 B. L. J. 577. 

159. Pollard v. Bowen (1877) 57 
Ind. 232. 

160. Economy Fuse & Mfg. Co. v. 
Standard Electric Mfg. Co. (1935) 
859 Ill. 504, 194 N. E. 922, 52 B. L. 


J. 793. 

161. Hunt v. Panhandle Lumber 
Co. (1912) 66 Wash. 645, 120 Pac. 
538. 

Compare Peterson v. 
trict supra note 107. 

See also discussion in §9.10 supra. 

162. McDonald v. Mosher (1887) 
23 Ill. App. 206. 

163. Hannon vy. Allegheny Belle- 


School Dis- 
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with completely where, after the exercise of reasonable diligence, 
it cannot be made, where the drawee is a fictitious person or where 
presentment is expressly or impliedly waived.** Presentment has 
been dispensed with where the check is lost or destroyed.’ And 
presentment would not be necessary where waived. The waiver 
may be implied as well as express. Thus, the fact that the drawer 
made part payment on a particular check was held to waive delay 
in presentment.!** And presentment is likewise waived by a 


promise to pay on the part of an indorser.*® 


A waiver of protest waives presentment and notice of dishonor, 

as well as formal protest.1® 
The Code combines in one section the N.I.L. provisions referred 
to above.’ It gives conditions under which presentment, protest 
or notice of dishonor, or delay therein may be waived or excused. As 
to presentment of checks, it provides that delay is excused where 
~ caused by circumstances beyond the holder's control and where he 
exercises reasonable diligence after the cause of the delay ceases 
to operate. The Code also entirely excuses presentment where it 


vue Land Co. (1910) 44 Pa. Super. 
266. 
164. N. I. L. §82. 


165 First Nat. Bank v. McConnell 
(1908) 103 Minn. 340, 114 N. W. 
1129; Scott v. Meeker (1880) 20 
Hun (N. Y.) 161. 

Contra, Aebi v. Bank of Evansville 
(1905) 124 Wis. 73, 102 N. W. 829, 
80 B. L. J. 718. 

166. Mary Couts Burnett Trust v. 
Samuels (Tex. Civ. App., 1933) 59 
S. W. (2d) 358, 50 B. L. J. 1017. 

167. Lieberman v. Fox (1924) 
160 Minn. 449, 200 N. W. 468, 42 
B. L. J. 85. 

168. N. I. L. §111. 


169. U. C. C. §3-511 (which in- 
cludes the substance of N. I. L. §$79- 
82 inclusive) reads: 

“(1) Delay in presentment, pro- 
test or notice of dishonor is excused 
when the party is without notice 
that it is due or when the delay is 
caused by circumstances beyond his 
control and he exercises reasonable 


diligence after the cause of the delay 
ceases to operate. 

“(2) Presentment or notice or 
protest as the case may be is entirely 
excused when 

(a) the party to be charged has 
waived it expressly or by implication 
either before or after it is due; or 

(b) such party has himself dis- 
honored the instrument or has count- 
ermanded payment or otherwise has 
no reason to expect or right to re- 
quire that the instrument be accepted 
or paid; or 

(c) by reasonable diligence the 
presentment or protest cannot be 
made or the notice given. 

“(3) Presentment is also entirely 
excused when 

(a) the maker, acceptor or drawee 
of any instrument except a docu- 
mentary draft is dead or in insolvency 
proceedings instituted after the issue 
of the instrument; or 

(b) acceptance or payment is re- 
fused but not for want of proper 
presentment, 
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is waived expressly or by implication, where payment has been 
stopped or where by reasonable diligence it cannot be made. In 
addition, presentment is excused where payment is refused but not 
for want of proper presentment. This is a new provision.’ The 
Code provision also includes the provision of the N.I.L. that a 
waiver of protest is also a waiver of notice of dishonor and pre- 
sentment.!*1 


§ 9.15. Effect of nonpresentment or improper presentment. 
Failure to properly present a check within a “reasonable time” 
after issue will, under the N.I.L., operate to discharge the drawer 
only to the extent of loss suffered by him as a result of the delay.’ 
In practice, courts have held that the drawer is not discharged by 
late presentment except where the payor banks fails during the 
period of delay.'** Thus, where presentment is delayed and pay- 
ment is later refused because of insufficient funds, the drawer re- 
mains liable.'** And it has been indicated that the drawer is not 
discharged by delay in presentment where the drawer delivered 
to the payee a second check on the latter’s claim that the first check 
had been lost but where both checks were cashed.!** But it was 
held in one case that the drawer was discharged where the con- 
sideration for the check was returned after some two and one half 
months had passed without presentment.!7¢ 


In later times, few banks have failed and Federal Deposit In- 


“(4) Where a draft has been dis- 
honored by nonacceptance a later 
presentment for payment and any 
notice of dishonor and protest for 
nonpayment are excused unless in 
the meantime the instrument has 
been accepted. 

“(5) A waiver of protest is also 
a waiver of presentment and of notice 
of dishonor even though protest is 
not required. 

“(6) Where a waiver of present- 
ment or notice or protest is embodied 
in the instrument itself it is binding 
upon all parties; but where it is writ- 
ten above the signature of an indorser 
it binds him only.” 

170. See discussion §9.9 supra, 
text at notes 89 through 92. 

171. N. I. L. $111. 


172. N. I. L. $186. 


173. Springfield & Marine Fire In- 
surance Co. v. Tincher (1863) 30 
Ill. 399, 32 B. L. J. 149. 


174. Bodner v. Rotman (1924) 
95 N. J. Eq. 510, 123 Atl. 529, 41 
B. L. J. 323; In re Hore’s Estate 
(1945) 220 Minn. 365, 19 N. W. 
(2d) 778, 160 A. L. R. 1064, 62 B. 
L. J. 970. 

See annotation on this matter 160 
A. L. R. 1069 


175. Pan American Petroleum 
Corp. v. American Nat. Bank (1932) 
165 Tenn. 66, 52 S. W. (2d) 149. 


176. In re Pascal’s Estate (1955) 
3 Misc. (2d) 136, 146 N. Y. S. (2d) 
364. 
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surance would cover most instances of late presentment where in- 
solvency of the payor bank does occur. Therefore, it would ap- 
pear that problems of late presentment, in so far as the drawer is 
concerned, are largely academic. 

The Code takes a novel approach to the problem. It provides 
that the drawer is not discharged by unexcused delay in present- 
ment but also provides that, upon such unexcused delay, “any 
drawer . . . who because the drawee or payor bank becomes insolv- 
ent during the delay is deprived of funds maintained with the 
drawee or payor bank to cover the instrument may discharge his 
liability by written assignment to the holder of his rights against 
the drawee or payor bank in respect of such funds. . . .” 1 

The discharge of indorsers is not governed by the limited rules 
relating to discharge of the drawer by reason of late presentment or 
improper presentment but is absolute. This would be the rule of 
both the N.I.L. and the Code.1"8 


It should be noted, however, that the N.I.L. would require, with 
respect to the liability of an indorser, only presentment within a 
. “reasonable time” after the last negotiation of the instrument.'” 
The effect would be to permit negotiation of the check for a limited 
period of time and, if promptly presented by the last holder, the 
prior indorsers would remain liable. This principle was applied 
in a Wisconsin case where a bank of that state sold a draft to the 
defendant payee on June 10, the payee indorsed it and sent it on 
June 16 to a party at Spokane while he was on his way to San Fran- 
cisco, the indorsee upon arrival at San Francisco sold the draft on 
July 14 to plaintiff bank there which presented it on July 18, at 
which time payment was refused. It was held that the draft was 
presented within a “reasonable time” after the last negotiation and 
that defendant (payee and indorser) was liable notwithstanding the 
period that elapsed between the time of issue and the time of 
negotiation to plaintiff bank.1®° 

Under the Code, presentment or initiation of bank collection of 





177. U. C. C. §3-502 (1) (b). 

This Code provision apparently ac- 
cords with the reasoning of a case 
excusing the drawer who maintained 
funds with a third party (who be- 
came insolvent) to meet a bill of 
exchange, presentment of which was 
untimely. Bank of Charleston v. 
Zorn (1880) 14 S. C. 444, 37 Am. 
Rep. 733. 


178. N. I. L. §70 and U. C. C. 
§3-502 (1) (a). 

See annotation “Discharge of in- 
dorser by delay in presenting check”, 
11 A. L. R. 1028. 


179. N. I. L. §71. 
180. Columbian Banking Co. v. 


Bowen (1908) 134 Wis. 218, 114 
N. W. 451, 25 B. L. J. 213. 
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a check within seven days after indorsement would presumably be 
made within a “reasonable time.” 1*1 

While, as indicated above, problems of discharge of the drawer 
through late presentment may be largely academic, that would not 
be so with respect to indorsers. For example, if presentment is 
made too late and the drawer has become insolvent in the mean- 
time, a prior indorser would be discharged and the holder or pre- 
senting party would have no recourse against the indorser on his 
indorsement. 


181. U. C. C. §3-502 (2) (b). 





Developments in Banking Law 


MURDOCH K. GOODWIN* 
Philadelphia 

Developments in banking during the past year have been 
both interesting and extensive. Important events have occurred 
in the field of bank supervision, and the decided cases continue 
to reflect new business practices as well as an expansion of the 
law of negotiable instruments, security devices, relations be- 
tween banks and their depositors, and the trend of bank expan- 
sion by way of branches. 

Similar developments are evident in the field of legislation. 
Additional Uniform Laws recommended by the Conference of 
Commissioners on Uniform State Laws were enacted in a num- 
ber of states. Bank powers of investment and loans were the sub- 
ject of considerable legislation as well as a number of statutes 
dealing with both the procedure and the substance of security 
devices which control bank operations. A number of statutes 
in the area of bank regulation by supervisory authorities were 
adopted. 

LITIGATION 
Bank Supervisory Authorities 

Wall et al. v. Fenner et al., 76 S.D. 252, 76 N.W. 2d 722 
(1956), held on appeal from the State Banking Commission’s 
denial of application for approval of a proposed bank that State 
Banking Commission decisions carry with them a presumption 
of correctness and its decision will not be set aside unless its 
wrongfulness is clearly shown. 

In First National City Bank of New York v. I. R. S., 271 F.2d 
616 (2nd Cir. 1959), the bank was summoned to produce re- 
cords relating to Atlanta Corporation, Ltd., a Panamanian corp- 
oration and the bank’s subsidiary, whose tax liability was being 
investigated. The bank produced the records held in its New 
York office, but refused to produce those located in Panama and 
hence beyond the jurisdiction of the court. The bank argued 

* Member of the Pennsylvania Bar. 

This article is reprinted from the July 1960 issue of THE BUSINESS LAWYER, 


a publication of the Section of Corporation, Banking and Business Law of the 
American Bar Association. 
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disclosure of foreign branch books violates the National Bank- 
ing Act, 12 U.S.C.A. 604, requiring the showing only of annual 
profit and loss on the parent's books. It was held that 12 U.S. 
C.A. 604 stems from Section 25 of the Federal Reserve Act, 
38 Stat. 271. There is here no intent to insulate foreign branch 
records from official scrutiny, and the Comptroller of the Cur- 
rency and the Federal Reserve Board may always examine such 
records. 

The approval by the Federal Reserve Board under the Bank 
Holding Company Act for the acquisition of bank shares is not 
res judicata and binding upon the Department of Justice in its 
action to enjoin the intended merger resulting from the acquisi- 
tion of the bank shares under both the Sherman Act and the Clay- 
ton Act. Firstamerica Corporation v. United States, 80 S.Ct. 
376 (1960). 

The report in The Business Lawyer of July 1959 cited the 
decision of the District Court in Old Kent Bank and Trust Com- 
pany v. Wm. McC. Martin, 172 F.Supp. 951 (D.D.C. 1959) 
which held that the Board of Governors may consider com- 
petitive aspects in passing upon applications for branches under 
Section 9 of the Federal Reserve Act. That decision was re- 
vised by the Court of Appeals, with opinion filed April 28, 1960, 
which is as yet unreported. 

In Federal Home Loan Bank Board v. Greater Delaware 
Valley Federal Savings and Loan Ass'n, 176 F.Supp. 24 (E.D. 
Pa. 1959), defendant had been chartered by the Federal Home 
Loan Bank Board. On January 2, 1959, having complied with 
Paragraph 2 of Section 5(i) of the Home Owners’ Loan Act of 
1933 and with the provisions of the Pennsylvania Building and 
Loan Code, it converted to a state charter. The suit sought to 
invalidate the conversion on the ground that defendant had not 
obtained the approval of plaintiff Board. The court held that 
such approval was not necessary and that Congress had refrain- 
ed from granting such power to the plaintiff. 

Roach borrowed $120,000 from defendant banks. At a time 
when his notes were overdue, Roach pledged shares of Guild 
Film stock as security for the loans. The Guild Film stock had 
not been registered under the Securities Act of 1933 and was 
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acquired by Roach upon the representation that he was acquir- 
ing it for investment. Thereafter the defendant banks began to 
sell the pledged stock on the market. The Securities and Ex- 
change Commission sued to enjoin such sales on the ground that 
the banks were underwriters who had purchased the stock from 
an issuer with a view to resale. The court granted the injunction, 
pointing out that the banks were not bona fide pledgees seeking 
to sell collateral they acquired in good faith but were engaged 
in the process of distributing the securities they had acquired 
for that purpose. Securities and Exchange Commission v. Guild 
Films Co., Inc., 178 F.Supp. 418 (D.C.S.D.N.Y. 1959). 


An interesting development in Michigan law is represented 
by the yet unreported decision of the Michigan Supreme Court 
in Peoples Savings Bank v. Stoddard and Adams, Attorney Gen- 
eral v. Michigan National Bank. The defendant national bank 
conducted business in Port Huron, Michigan, and its sole com- 
petitor was the Peoples Bank. By connivance with an indivi- 
dual to whom a two-thirds capital stock interest in the Peoples 
Bank was offered for purchase by the individual, the defendant 
national bank secured a controlling interest in the plaintiff bank 
and announced its intention to liquidate the plaintiff bank. The 
opinion concerned not only the complaint of the plaintiff bank 
to enjoin the liquidation but also the quo warranto action by the 
State Attorney General to enjoin the liquidation on the ground 
that the state anti-monopoly statutes applied to the national 
Bank. The court enjoined the defendant national bank from vot- 
ing the shares in favor of dissolution and in addition ordered that 
the shares should be sold by the defendant at public sale. The 
state anti-monopoly statutes were held to apply to such a situa- 
tion where the dissolution of the Peoples Bank would have elimi- 
nated all competition and given a monopoly of banking business 
to the national bank in Port Huron. The application of such 
state anti-monopoly statutes is not prevented by the federal 
Clayton or Sherman Acts, nor does the National Banking Act 
preempt state statutory regulation of this type. 

In Messineo v. Kletz, 16 Misc.2d 624, 185 N.Y.S.2d 397, (N. 
Y. 1959), the plaintiff was engaged in the business of cashing 
checks for a consideration. He had cashed several pay roll 
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checks of Hardy Plastic & Chemical Corp. which were dishonor- 
ed. The defendant drew various checks payable to the plaintiff 
and delivered them subject to the condition that they were not 
to be effective unless the salary checks were not paid. Payment 
was not received and the defendant’s checks were dishonored 
and plaintiff sued to recover. The defendant asserted that 
plaintiff was not licensed under Article IX-A of the Bank- 
ing Law and was not therefore authorized to engage in 
the business of cashing checks, that the check given to 
guarantee the collection of pay roll checks allegedly 
cashed could not be enforced. Motion to dismiss the complaint 
was denied on the ground that the action was on the dishonored 
checks and not in the agreement of guarantee. The court also 
stated that “a clear legislative intent to deprive a party of con- 
tractual rights accrued in violation of statute is illustrated by 
Section 131 of the Banking Law which prohibits the discounting 
of notes by domestic corporations other than those under the 
Banking Law.” 


Branch Banking 


In St. Clair Shores National Bank v. State Banking Commis- 
sioner, 358 Mich. 14 (1959), the plaintiff sought to enjoin the 
State Banking Commissioner from approving the operation of a 
state branch bank. In a previous case a state bank had instituted 
suit to compel the Banking Commissioner to issue a letter of ap- 
proval for the branch. The national bank sought to intervene in 
that case but this petition was denied. The national bank did 
file a brief amicus and assisted in the defense of the prior suit. 
The state bank succeeded in obtaining an order in the lower 
court which directed the State Banking Commissioner to issue 
the letter of approval. No appeal was taken. When the nation- 
al bank brought the present suit, it was held that dismisal of its 
action was proper because the national bank should have ap- 
pealed from the order denying intervention or should have im- 
mediately begun its own case against the state bank and con- 
solidated it for trial with the first cause. 


Opinion of the Justices, 102 N.H. 191 (1959) considered the 
problem which arose out of the failure of a New Hampshire 
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bank and the efforts of the Legislature to authorize the establish- 
ment of a branch bank in place of the one which had failed. 
The court held that where the right of a national bank to estab- 
lish and operate a branch in a state is predicated by Federal 
statute (12 U.S.C.A. § 36) upon the right, being conferred by 
state legislation upon state banks to do so, this state may not 
authorize a national bank to apply to the Comptroller of the 
Currency for a certificate of approval to operate a branch bank 
in this state without granting authority to state banks to estab- 
lish like branches. The same situation resulted in the later 
Opinion of the Justices, 102 N.H. 240 (1959), which considered 
the efforts of the Legislature to establish a new bank in the same 
location. The court held that legislation, permitting any bank 
authorized by state law to engage in the banking business within 
the city of Concord to apply under RSA Chapter 392 to operate 
a single branch bank in Penacook without limiting or restricting 
any national bank doing business in Concord from establishing 
a branch in Penacook in conformity with the laws governing na- 
tional banks, which would not otherwise authorize the operation 


of branch banks in the state, would be constitutional as permis- 
sible special legislation to meet a local need, where by such 
legislation the loss to depositors of a former Penacook bank 
under liquidation by the Bank Commissioner would be substan- 
tially minimized. 


Cumberland Valley Savings & Loan Ass'n v. Myers, 396 Pa. 
331, 153 A.2d 466 (1959), is a case in which the Savings & Loan 
Association applied to the Department of Banking for permis- 
sion to establish a branch office in Lemoyne Borough, Cumber- 
land County, Pennsylvania. The application was approved. 
About six months later it applied for permission to establish an- 
other branch in Camp Hill, Cumberland County, about 1.6 miles 
from the first branch. This application was disapproved on the 
grounds that there was no need for a second branch and that 
the branch could not generate sufficient business to operate at 
a profit; therefore, the establishment of the branch would be 
harmful to the shareholders and prejudicial to the safe and 
sound conduct of the association’s business. Two weeks after 
the disapproval, State Capital Savings and Loan Association, 
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with its principal office in Dauphin County, filed its application 
with the Department of Banking for a branch office at the same 
place where Cumberland had sought a second branch. Cum- 
berland objected to State Capital’s application and requested a 
reconsideration of its own application. The Department of Bank- 
ing reviewed Cumberland’s application and concluded that its 
prior disapproval was proper, and it advised Cumberland that 
it had approved State Capital’s application. State Capital's ap- 
plication appears to have been approved because it already had 
many shareholders in the area of the proposed branch and be- 
cause it was obtaining an increasing amount of business from 
the same area. The branch, therefore, would be a convenience 
to the shareholders. On appeal, it was held that the Building 
and Loan Code must be construed in the same manner as the 
Banking Code, that approval or disapproval of a branch could 
be considered on certiorari, but that the evidence in the case 
supported the approval of the branch by the Department of 
Banking. 


Bank Holding Companies 

Opinion of the Justices, 102 N.H. 106 (1959), was a proceed- 
ing under New Hampshire law whereby the State Legislature 
may request the opinion of the State Supreme Court on matters 
relative to pending legislation. This case concerned a bill which 
would regulate bank holding companies. The court determined 
that regulatory legislation providing for the approval or disap- 
proval by a Bank Holding Company Commission of the acquisi- 
tion of the stock of a bank by a bank holding company would not 
be invalid if basic standards and a reasonably definite policy is 
provided for the administration of the law. 


Priority of Liens 

The question of circuity of liens similar to that involved in 
Quaker City Uniform Co., 238 F.2d 155, arose in In re Einhorn 
Bros., 272 F.2d 434 (3rd Cir., 1959). The landlord had made a 
landlord’s distraint prior to bankruptcy in which the State filed 
claim for unpaid Unemployment Compensation taxes. The in- 
ventory of the bankrupt was subject to a valid security interest, 
but this security interest was held to be subordinate in order of 
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distribution under Section 67(c)(1) of the Bankruptcy Act to 
costs of administration, wages, lien of the State for taxes, land- 
lord’s lien, and finally the contractual lien in the inventory. This 
decision should be compared with that of In re George Town- 
send Co., 180 F.Supp. 625 (D.C.E.D. Pa. 1957), where the land- 
lord did not distrain for rent prior to bankruptcy. No problem 
of circuity of lien existed, so that the claims of the chattel mort- 
gagee and conditional vendor were allowed in distribution be- 
fore administrative claims, federal tax liens, and the landlord. 


An important point with respect to the priority of the United 
States’ claims in bankruptcy was decided in Small Business Ad- 
ministration v. McClellan, 272 F.2d 143 (10th Cir. 1959). The 
Small Business Administration owned a 75 per cent share of a 
bank loan and when the debtor was adjudicated a bankrupt, as- 
serted the priority of the United States with respect to its 75 
per cent share under Revised Statute 3466, 31 U.S.C.A. § 191. 
Under its agreement with the bank, SBA was obligated to share 
its recovery ratably with the bank which still held 25 per cent 
of the loan. The court denied the claim of priority on the ground 
that its recognition would permit its use to collect a debt due to 
a private party. 

In In re Uni-Lab, Inc., 180 F.Supp. 176 (D.C.W.D. Pa. 
1959), the landlord had claims in bankruptcy for rent, and 
utilities. The referee's order refused to allow the utilities to be 
included in the landlord’s claim for rent, and refused to allow 
the rent claim as a prior lien as the landlord had failed to initiate 
distraint proceedings 

In re Crosstown Motors, Inc., 272 F.2d 224 (7th Cir. 1959), 
construed the Illinois Trust Receipts Act. The bankrupt en- 
tered into a financing agreement with Commercial Credit Cor- 
poration providing for the release to it on trust receipt of auto- 
mobiles under a standard floorplan. It thereafter sold 25 of 
the cars entrusted to it out of trust, without remitting the pro- 
ceeds to Commercial. Commercial filed a petition claiming a 
prior lien on the general assets of the bankrupt under Section 10 
of the Illinois Trust Receipts Act. The issue was whether that 
Section gives the entrustor a lien on the general assets of a bank- 
rupt or only a priority in payment for the value of the proceeds 
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from sales out of trust, which amounts had already been expend- 
ed prior to bankruptcy. The court held that Section 10 entitles 
the entrustor, on insolvency of the entrustor, to a priority only, 
equal to the amount of the proceeds of the goods. Such liens 
are now void under the Chandler Act, and Section 10 does not 
operate to create a “lien” on the general assets of the insolvent. 


Arthur Company v. Chicago Paints, Inc., 175 F.Supp. 50 (D. 
C. Minn. 1959), dealt with the question of priority as between 
the rights of a bank, as assignee of accounts receivable, and a 
subsequently arising Federal tax lien. The court held that the 
Federal tax lien took priority over the precedent “unperfected” 
assignment. 


Plaza Corporation v. Alban Tractor Co., Inc., 219 Md. 570, 
151 A.2d 170 (1959), involved a whole series of errors and com- 
plexities, including two apparently applicable recordation stat- 
utes which the court described as being in irreconcilable con- 
flict. Perhaps these circumstances account for the fact that 
the court’s original opinion (146 A.2d 194) was withdrawn and 
modified after reargument. It is sufficient to say that in Oc- 
tober of 1954 the debtor purchased construction equipment 
from Alban under a conditional contract of sale. In December 
1954 the debtor gave a mortgage to Plaza covering both real 
estate and the personal property mentioned in the conditional 
contract of sale. In May 1955 Alban took from the debtor a 
chattel mortgage on additional equipment sold to him as well as 
on the equipment covered by the conditional sales contract. 
The debtor defaulted on his obligations and the issue was the 
priority between Alban and Plaza with respect to those par- 
ticular chattels which were covered by all three instruments. 
Neither Alban nor Plaza had actual notice of the other's lien. 
The court held that when Alban took a chattel mortgage in 
1955, it cancelled the conditional sales contract of 1954; that 
Alban’s 1955 mortgage was incorrectly recorded in Baltimore 
City (the place of the mortgagor’s actual principal office) 
whereas it should have been recorded in Baltimore County (the 
place of the mortgagor's statutory principal office); and that 
the Plaza mortgage, though timely sent to the Clerk of Baltimore 
County for recordation and though recorded among the land 
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records, was not indexed in the chattel mortgage index and, 
therefore, was not properly recorded. The court further held 
that priority as between unrecorded chattel mortgages under 
the common law is determined by priority of execution. 


Assignment of Accounts Receivable 

In Bass v. Aetna Factors, 272 F.2d 707 (9th Cir. 1959), a 
trustee in bankruptcy asserted a right under Section 70c of the 
Bankruptcy Act to proceeds of accounts assigned by the bank- 
rupt to the defendant in violation of the express terms of the con- 
tract under which the accounts arose. The assignment was on a 
non-notification basis and no consent of the account debtor was 
had. The court held the law of California, the state in which the 
transaction took place, to be that a creditor could not defeat the 
assignment and, consequently, denied relief to the trustee. 


Field Warehousing 

. In In re United Wholesalers, Inc., 274 F.2d 316 (7th Cir. 
1960), United (a bankrupt corporation ) worked out the follow- 
ing method of financing with the Crest Finance Co. It hired a 
warehouse company to operate a “field warehouse” in part of 
the storage building which housed the bankrupt corporation's 
entire operations. One of United's employees was placed in 
charge of the “warehouse” and his salary continued to be paid 
in fact by the bankrupt, although paid through the warehouse 
company. At all times after July 1, 1957 (the date of hiring of 
the warehouse company ) actual custody, control, and possession 
of the merchandise in the field warehouse remained in the 
bankrupt corporation. It was held that warehousing can only 
be accomplished by actual change of custody, control, and pos- 
session. A mere theoretical change of possession is not sufli- 
cient. No valid warehouse receipts were issued, and being in- 
effective, those issued were intended to defraud, hinder, or 
delay creditors. 


Trust Receipts 

In Dart National Bank v. Mid-States Corporation, 356 Mich. 
574, 97 N.W.2d 98 (1959), the defendant, financing subsidiary 
of a trailer manufacturer, “entrusted” a new trailer to one of its 
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dealers as “trustee.” A Statement of Trust Receipt Financing 
was filed with the Secretary of State. The trustee then sold the 
trailer to a bona fide purchaser who had no notice of the trust 
receipt arrangement. There was no certificate of title available 
when the sale was made. The purchaser gave a promissory note 
and a conditional sales contract to the dealer. On the same day 
the trustee-dealer assigned the note and contract to the plain- 
tiff bank. The trustee specifically warranted in its assignment 
of the note and contract that title to the trailer was vested in it 
free of all liens and encumbrances except the interest of the 
buyer. The entruster subsequently discovered the sale and 
took possession of the trailer. The court held that the plaintiff 
bank could successfully replevin the trailer. The note and con- 
ditional sales contract were respectively “negotiable instru- 
ments” and “instruments in such form as are by common prac- 
tice purchased and sold as if negotiable” within the meaning of 
Section 9(1)(a) of the Uniform Act. The plaintiff bank, there- 
fore, took both free of the interest of the entruster. 


In the matter of A. A. Appliance and TV Center, Inc., 271 
F.2d 800 (7th Cir. 1959), where a bank filed a notice of trust 
receipt financing which claimed “Television, Appliances and 
other Similar Equipment,” it was held that this description was 
sufficient to comply with the Trust Receipt Act requirement of 
a “description of the kind of goods covered by the financing,” 
to cover refrigerators, ranges, washers, dryers, and freezers as 
“appliances.” The holder of the security interest was held en- 
titled to reclamation. 


Chattel Mortgages 


Mortgages of motor vehicles are not recorded or filed in 
California; mortgagees are shown on certificates of ownership 
issued by the Department of Motor Vehicles as “legal owners.” 
The California Vehicle Code exempts mortgages of motor ve- 
hicles from several requirements of the chattel mortgage law, 
but is silent with respect to the section prescribing a statutory 
form of chattel mortgage. The question whether a chattel mort- 
gage of a motor vehicle has to be in the statutory form was re- 
solved in the negative in Embree Uranium Company v. Liebel, 
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169 Cal.App.2d 256, 337 P.2d 159 (Calif. 1959), where it was 
held that a notation on a promissory note to the effect that the 
note was secured by a described vehicle coupled with a certifi- 
cate of ownership issued by the Department of Motor Vehicles 
showing the lender as legal owner was sufficient to constitute 
a valid chattel mortgage as to third parties. 


In McQuay v. Mt. Vernon Bank and Trust Co., 200 Va. 776, 
108 S.E.2d 251 (1959), the bank financed the purchase of an 
automobile for a used car dealer, believing that the car would 
be used personally by the dealer. Its lien was duly recorded on 
the title certificate. Subsequently the dealer sold the automo- 
bile to the plaintiff who purchased without actual knowledge of 
the bank’s lien. The court upheld the lien of the bank as against 
the purchase of the plaintiff. This case is to be distinguished 
from General Credit, Inc. v. Winchester, Inc., 196 Va. 711, 85 
S.E.2d 201 (1955), where the lien had been similarly endorsed 
on the certificate of title but the lien holder had permitted the 
dealer to display the car for sale. In such case the doctrine of 
ostensible ownership protects the purchaser. In the McQuay 
case the lienor had not agreed to offering the car for sale. 


Real Estate Mortgages 


A borrower executed a note and deed of trust in connection 
with a loan transaction and deposited in escrow a quitclaim deed 
to the real property covered by the deed of trust to be delivered 
to the lender upon default in payment of the note. The borrow- 
er defaulted and the deed was recorded. In an action to have 
the deed declared a mortgage, the court held that the arrange- 
ment involved an attempt to waive the borrower's right of re- 
demption contrary to California Civil Code Section 2953, but 
denied equitable relief to the borrower for laches. Hamud v. 
Hawthorne, 52 Cal.2d 78, 338 P.2d 387 (1959). 


Frank M. Ewing Co. Inc. v. Krafft Company, 158 A.2d 654 
(1960), was the first case in Maryland of a future advance under 
a construction mortgage made voluntarily with notice of inter- 
vening liens. Here a creditor who had supplied materials to a 
builder endeavored to obtain a preference for part of his debt 
by purchasing the secured note given by the builder to the mak- 
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er of a construction loan. The supplier knew that the builder 
was unable to complete the construction and was in default. Out 
of a contemplated loan of $36,500, a total of $28,200 had been 
advanced. The purchase of the note was made just prior to the 
foreclosure sale. The price paid for the note was the amount 
theretofore advanced by the lender. The supplier immediately 
disbursed to the builder the balance of the construction loan 
and the builder, by prior agreement, immediately repaid this 
amount to the supplier. It was held that the amount so ad- 
vanced and repaid was not entitled to the lien of the deed of 
trust and was subordinate to intervening liens. In so holding, 
the court reaffirmed a century-old decision that mortgages, and 
deeds of trust in the nature of mortgages, to secure future ad- 
vances if bona fide made, cannot be questioned in Maryland. 
However, the court found that under the agreement between the 
lender and the borrower, the former was not obligated to make 
the advance in question. 


Deposits 

In In Re Amour’s Estate, 397 Pa. 262, 154 A.2d 502 (1959), 
the Supreme Court considered the frequently recurring problem 
of whether a joint savings account (or joint checking account, 
certificates of deposit, and safe-deposit boxes) constitutes a gift 
by the person who makes the deposit to the other co-tenant. In 
this case, Helen Amour deposited some $2,000 in a savings ac- 
count in the name of “Helen J. Amour or Joseph F. Carlin 
(Uncle).” Both the face and the back of the signature card 
were signed by both Helen and Joseph. In addition, the back 
contained the following words: 


“It is understood and agreed that any and all sums that may 
from time to time stand in this account, to the credit of the under- 
signed depositors, shall be taken and considered as belonging to 
them as joint tenants and not as tenants in common; and said The 
Beneficial Saving Fund Society of Philadelphia, is hereby au- 
thorized and directed to pay, unconditionally, from such sums 
any and all orders drawn by us or by either or any of us; and it is 
further agreed and understood that in case of the death of either 
or any of us, said The Beneficial Saving Fund Society of Phila- 
delphia is hereby authorized and directed to deal with the sur- 
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vivors or survivor of us as the sole and absolute owners of such 
»” 
sums... 


Subsequent deposits were made by Miss Amour and she re- 
tained the passbook except when she entrusted it to Carlin in 
order to make withdrawals. After Miss Amour’s death, Carlin 
withdrew the entire balance and deposited it in a savings ac- 
count in his name alone. The administratrix of the decedent 
claimed this amount as an asset of the estate. Recovery was 
denied because the agreement was a complete written agree- 
ment and in the absence of fraud, accident, or mistake could not 
be varied by parol evidence of prior or contemporaneous agree- 
ments. 


In Berdane Furs, Inc. v. First Pennsylvania Banking and 
Trust Company, 190 Pa. Super. 639, 155 A.2d 465 (1959), the 
plaintiff corporation opened a commercial checking account 
with the defendant bank under a resolution of its directors to 
the effect that the bank was authorized to make payments upon 
the check of the corporation when signed by the president and 
the treasurer. A promissory note payable to Chesner Fur Com- 
pany signed “Bernard Koff, Sect. Berdane Furs, Inc.” and made 
payable at the defendant bank was presented. The president did 
not join in the execution of the note. The bank paid the note 
charging the plaintiff's account with $2,025, the face amount 
and accumulated interest. The corporation brought an action 
against the bank to recover the amount because the note was not 
executed in conformity with the resolution. Recovery was de- 
nied because the depositor had not objected to similar with- 
drawals on one signature only and such course of dealing estop- 
ped the depositor from claiming noncompliance with its reso- 
lution. 


In Barbour v. First Citizen’s Nat. Bank of Watertown, 86 
N.W.2d 526 (S.D. 1959), the decedent had added to the name 
of the account on his passbook the words “or James R. Barbour” 
and a similar notation was made on the records of the bank of 
deposit. After the death of the depositor, Barbour claimed the 
establishment of a joint tenancy and the ownership of the ac- 
count. His claim was denied on the ground that no gift had 
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been effected and no contract had been established by merely 
changing the designation of the account. 

Otte v. Franklin National Bank of Franklin Square, 179 F. 
Supp. 381 (D.C.N.Y. 1959), was an action by a trustee in bank- 
ruptcy against the depository bank of a bankrupt corporation 
and also against officers of the bankrupt. The trustee claimed 
that the bank received for deposit and paid out to a factor of the 
bankrupt certain sums without proper authorization and that 
the payment constituted a preference. The court ruled against 
the trustee. The funds involved were all paid out for valid cor- 
porate obligations, were not used for the bank’s benefit, and 
hence were not to be considered preferences to the bank. 

A bank which is a mere conduit of funds intended to be paid 
to a third party under an illegal transaction may not plead the 
illegality of that transaction if it pays the funds to the wrong 
party by reason of its own negligence. Southwestern Shipping 
Corporation v. National City Bank, 160 N.E.2d 836 (N.Y. 1959). 

Irish & Swartz Stores v. The First National Bank of Eugene, 
349 P.2d 814 (Ore. 1960), was an action to recover for alleged 


breach of contract entered into between plaintiff as bailor and 
defendant bank as bailee. The plaintiff alleged that it deposited 
in the defendant's night depository a bag containing money and 
checks of the value of $6,000 for which no accounting had been 
made. The defendant denied having received it. The deposi- 
tory agreement entered into between the parties contained the 
following provisions: 


“(1) That said Special Depository is provided by the Bank, 
without compensation, as a convenience to and at the risk of the 
undersigned, and the Bank shall not be required to carry insur- 
ance on said Special Depository or the contents of any bag de- 
posited therein nor shall the Bank be responsible for any loss of 
any bag or its contents or any part thereof; 
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“(6) That any fee charged by the Bank for use of said Special 
Depository is for the sole purpose of reimbursing it for the expense 
of providing and maintaining the said Special Depository and ren- 
dering such service as may be incidental thereto and in no case 
shall such fee constitute the Bank a voluntary depository for 
reward;” 
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The defendant pleaded that the alleged deposit was made pur- 
suant to the terms of this agreement. Plaintiff replied that the 
contract was “in contravention of the statutes of the State of 
Oregon, against public policy and good morals, without any 
authority and that by reason thereof the said writing is utterly 
void and that no just right of defense has accrued thereon and 
thereby to said defendant.” Recovery was denied on the ground 
that under the circumstances the defendant had no way of 
protecting itself or in fact in knowing that the deposit had been 
made in its night depository. Therefore, under the facts as pre- 
sented, the exculpatory clause in favor of the bank was con- 
trolling. 

In Opinion of the Justices, 102 N.H. 189 (1959), the prob- 
lem considered by the court arose out of the failure of a New 
Hampshire bank and the efforts of the Legislature to reimburse 
innocent depositors for losses suffered. The court held that the 
appropriation of public funds by the State to reimburse private 
depositors for the losses they have already sustained as the result 
of bank failures is violative of the constitutional prohibition 
(Const., Pt. II, Art. 5th) against taxation to aid private pur- 
poses of parties. 


Bills and Notes 

Undaunted by its defeat in the Fifth Circuit (see Atlantic 
National Bank of Jacksonville v. United States, 250 F.2d 114, 
reported in this review in The Business Lawyer for July 1958 
at page 557), the United States sought to impose liability on 
two West Coast banks on guaranties of endorsements on in- 
come tax refund checks issued by the Treasury Department 
without verification of the refund claims which were fic- 
titious. In denying recovery, the court applied the imposter 
rule, holding that the Government intended to issue the checks 
to the persons who wrote the names on the spurious returns and 
who endorsed the checks. United States v. Security First Na- 
tional Bank, 274 F.2d 366 (9th Cir. 1960). 


The United States paid a bank the balance of an FHA Title 
I note upon default of the maker and took an assignment thereof 
without warranty, except that the note qualified for insurance. 
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FHA regulations required that a note, to qualify for insurance, 
must be “valid and enforceable.” The bank had acquired the 
note from an improvement dealer-payee. The United States, 
upon being denied recovery in an action it brought on the note 
against the maker, sued the bank to recover the amount it had 
paid on the insurance claim. The court, applying the doctrine 
of collateral estoppel, held that the findings made in the prior 
action, that the note was unenforceable and that the bank was 
not a holder in due course, were conclusive upon the bank, al- 
though it was not a party to that action, and entitled the United 
States to recover for breach of warranty. Citizens National 
Trust & Savings Bank of Los Angeles v. United States, 270 F.2d 
128 (9th Cir. 1959). 


Edgerly v. Schuyler, 113 So.2d 737 (Fla. 1959), determined 
the question of when a cause of action accrued to a depositor 
against his bank for the wrongful payment of a check upon a 
forged endorsement. Edgerly drew a check on his account at 
the Miami Beach First National Bank payable to the order of 
Sam Schuyler. The drawee bank then accepted the check upon 
the forged endorsement of Schuyler. Upon discovering the 
forged endorsement, Edgerly brought an action to have the 
drawee bank credit his account for $20,000. The court stated 
that the suit against the bank was based on an implied contract 
to return the amount of money deposited in the bank by the de- 
positor and that the three year statute of limitations of Section 
95.11(5), Florida Statutes 1959, was applicable. The court 
noted that there was a split of authority on the question of when 
the cause of action accrued, but held that the period of the 
statute of limitations begins to run from the discovery of the 
forgery by the depositor. This case was apparently one of first 
impression in Florida. 

In Bello v. Union Trust Company, 267 F.2d 190 (5th Cir. 
1959), the court affirmed a holding on the question of the effect 
of payment to a husband of a check held by husband and wife 
in tenancy by the entirety. The check in question was drawn 
on the Union Trust Company and payable to Angelo J. Bello 
and Stella A. Bello. The husband presented the check with his 
endorsement and the forged endorsement of his wife and the 
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check was honored. The wife later demanded the amount of 
her interest in the check from the drawee bank and upon the 
bank's refusal instigated action. The court noted that Florida 
recognizes a tenancy by the entirety in personal property and 
that under Florida law both husband and wife had an undivided 
interest in the whole of the proceed and held that “payment of 
the check was, as a matter of law, payment to the ‘unity,’ and 
not merely payment to the one who actually received the pro- 
ceeds.” 

The case of General Finance Corporation of Florida v. Cen- 
tral Bank and Trust Company, 264 F.2d 869 (5th Cir. 1959), is 
the first appellate court decision construing Section 676.55, Flo- 
rida Statutes. The statute which has no counterpart in the NIL 
provides as follows: 


“A check or draft received for deposit or collection by a solvent 
payor or drawee bank shall not be deemed paid or accepted until 
the amount is charged to the account of the maker or drawer un- 

‘Jess, though not so charged, such item is retained by the drawee 
or payor bank longer than the end of the business day following 
its receipt.” 


In this case the payee of a check deposited the check in the col- 
lecting bank. On the following day (Thursday) the collecting 
bank delivered the check to the drawee bank for collection and 
the drawee bank paid the item conditionally. Several days later 
(Monday) the drawee bank returned the check to the collecting 
bank which charged the amount of the check to the payee’s ac- 
count. The payee brought action against the banks to recover 
the amount of the check. The court held that the retention of 
the check by the drawee bank for a period longer than that al- 
lowed by Section 676.55 constituted payment. 

In Riggs National Bank of Washington, D. C. v. Dade Fed- 
eral Savings and Loan Association of Miami, 268 F.2d 951 (5th 
Cir. 1959), a check was drawn on the Riggs Bank, the signature 
of the maker was forged, and a blank was left as to the payee. 
The check was sent to the Dade Federal and the Dade Federal 
inserted its name in the blank as payee and collected the same 
from the Riggs Bank. The latter brought suit against Dade 
Federal to recover due to the forged signature of the drawer. 
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The court followed the doctrine of Price v. Neal that a drawee 
bank could not recover the amount paid a holder for value upon 
a forged drawer’s signature in the absence of negligence, fraud, 
or bad faith and held that the fact of the omission of the name 
of the payee from the check did not impose a duty on the Dade 
Federal to make inquiry as to the identity of the maker. 


Pike v. First National Bank of Rome, 99 Ga.App. 598, 109 S. 
E.2d 620 (1959) was a suit by a bank, where checks were cashed, 
against the drawer who had stopped payment. The question 
was whether the bank was a holder or a mere agent for collection 
of the depositing party. The court held that the bank was a 
holder where it gave immediate credit to depositors on the 
basis of uncollected items. Furthermore, the bank was a holder 
in due course, since no evidence was introduced to show any 
knowledge on the bank’s part of failure of consideration as be- 
tween the payee and drawer of the check or other infirmity as 
would render the bank not a holder in due course. A similar 
issue was involved in Home Finance Co. v. Bank of Lafayette, 
99 Ga.App. 873, 110 S.E.2d 57 (1959), vacated on other grounds 
215 Ga 535, 111 S.E.2d 359 (1959). 


Under Markan Realty Co. v. Klarman, 99 Ga.App 703, 109 
§.E.2d 907 (1959), the payee of a check or other negotiable in- 
strument cannot be a holder in due course so as to preclude a 
defense of failure of consideration in action on the check by 
payee, unless the check is a renewal of a negotiable instrument 
held by such payee as a holder in due course. 


In Pittman v. Pittman, 215 Ga. 585, 111 S.E.2d 721 (1959), 
the lower court held that suit against an endorser of a note who 
signed on the back of the note as an irregular endorser under 
Section 64 of the NIL was barred by the six-year statute of limi- 
tations, since the endorsement was not under seal, even though 
the maker of the note would still have been liable since its under- 
taking was under seal. The Supreme Court reversed, holding 
that such an endorser could not claim the six-year statute, that 
his obligation was also under seal, and the statute of limitations 
as to him was also 20 years, the same as to the maker. 
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In Salitan et al. v. Carter, Ealy & Dinwiddie, No. 22,902 
(February 1, 1960), the Kansas City Court of Appeals held that 
a holder in due course of a negotiable instrument, purchased 
from a foreign corporation not legally licensed to do business in 
Missouri, may prevail in an action on the note. The court found 
that an amendment to the Missouri corporation law in 1943 
changed the prior law of Missouri to the end that contracts of 
non-licensed foreign corporations are not absolutely void but 
are only unenforceable until the foreign corporation complies 
with the state licensing requirements. 

In Freistat v. Industrial Bank of Commerce, 186 N.Y.S.2d 768 
(1959), the defendant bank certified checks through a mistake 
of one of its tellers. The plaintiff payee, however, was not 
damaged by the certifications nor had she changed her position 
in reliance thereon. The court absolved the defendant bank from 
liability upon the checks. Likewise in Manufacturers Trust 
Company v. Diamond, 186 N.Y.S.2d 917, the bank paid a check 
for $500 on an account which had already been closed. The 
Bank sought to rescind the payment and recover its money. The 
bank’s negligence would not defeat its recovery so long as the 
court held that the bank could recover the payment. The 
defendant did not suffer as a result of the mistake. 

Axinn ¢> Sons Lumber Co. v. Meadow Brook National Bank, 
187 N.Y.S.2d 239 (1959), concerned the responsibility of a col- 
lecting bank to give notice of dishonor. The payee delivered 
notes to Security National Bank which sent them to the defend- 
ant bank for collection. The notes were dishonored. Notice was 
given to the Security National Bank. The plaintiff sued for 
damages arising out of the defendant's failure to give notice of 
protest to the endorsers. The court held that Section 165 of 
NIL requires that notice be given only to the principal, and the 
defendant bank was not obligated to give notice of dishonor to 


the endorsers. 
(To be continued) 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 


and the bank student seeking advancement. 


Recording Requirements of Uniform Commercial 
Code Take Precedence Over Inconsistent Kentucky 
Statutes 


Faced with the provisions of inconsistent statutes which 
had not been repealed with the passage of the Uniform Com- 
mercial Code, the Court of Appeals of Kentucky adopted the 
principle of construction that the Code is “plenary and exclusive 
except where the legislature has clearly indicated otherwise.” 
Section 9-402 of the Code provides that a non-possessary se- 
curity interest may be perfected as against third parties by re- 
cording a financing statement. The Code does not require 
that the financing statement be acknowledged; nor does it re- 
quire that the maturity of the security obligation be disclosed. 

Two of the statutes involved provided respectively that no 
deed of trust or mortgage shall be valid against a third party 
unless acknowledged, and that no deed of trust or mortgage may 
be recorded unless it states the date and maturity of the se- 
cured obligation. The court held that neither or these statutes 
have any application to a secured transaction falling within the 


scope of the Code. 


The court also held that a Kentucky statute prohibiting the 
recordation of an instrument reserving a security interest in a 
motor vehicle until the vehicle had been registered does not 
apply to unregistered vehicles in a dealer's inventory; and that 
a security transaction covering a motor vehicle properly regis- 
tered in the state falls within the recording requirements of the 
Code. Lincoln Bank & Trust Company v. Queenan, Court of 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1562.5. 
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Appeals of Kentucky, 344 S.W.2d 383. The opinion of the court 
follows: 


PALMORE, J.—This case raises four questions concerning the record- 
ing requirements of the Uniform Commercial Code (KRS Chapter 355) 
as affected, vel non, by certain other statues. They are: As a condition 
precedent to recording a financing statement that otherwise complies 
with Code § 9-402, 

(1) Does KRS 382.270 require acknowledgement of the statement? 

(2) Does KRS 382.330 require that the maturity date or dates of the 
security obligation covered by the statement be shown? 

(3) Does KRS 382.675 require that motor vehicles in a dealer's in- 
ventory be registered (i. e., licensed under the provisions of KRS Chapter 
186)? 

(4) Must the obligation of the secured party under KRS 186.195 be 
satisfied? If so, the incidental question arises, do the recording require- 
ments of the Code also apply in order to perfect the security interest? 

The trial court’s answer to questions (1), (2) and (3) was “no” and 
to both parts of question (4) was “yes.” We agree. 

Text material covering the philosophy and objectives of the Uniform 
Commercial Code is available in such abundance, that we need not record 
any of it here. Especially apropos of the particular subject under consid- 
eration is the monograph, “Secured Transactions,” by Oscar Spivack 
(American Law Institute, 1960). 

The Code represents an entirely new approach in several areas of 
commercial law, and especially as to security transactions. Its adoption 
in this state signifies a legislative policy to join with other states in 
achieving uniformity. Code § 1-102(2) (c). The realization of this 
purpose demands that so far as possible the meaning of the law be gath- 
ered from the instrument itself, unfettered by anachronisms indigenous 
to the respective jurisdictions in which it is in force. Cf. 50 Am Jur. 480 
(Statutes, § 465). Accepting that principle, we adopt as a rule of con- 
struction that the Code is plenary and exclusive except where the legisla- 
ture has clearly indicated otherwise. 

Broadly speaking, a nonpossessory security interest created by written 
agreement of the parties may be perfected as against third parties by 
recording a public notice, the formal requisites of which are set forth in 
Code § 9-402. This notice, or financing statement, is a paper separate 
and apart from the security agreement itself, although a copy of the 
agreement may suffice as the financing statement if it is signed by both 
parties and meets the other requirements of § 9-402(1). § 9-402 does not 
require that the financing statement be acknowledged and does not re- 
quire the maturity of the secured obligation to be disclosed. 

Article 10 of the act adopting the Code (Chapter 77, Acts of 1958) 
repealed several chapters and sections of the Kentucky Revised Statutes 





UNIFORM COMMERCIAL CODE 703 


by specific reference. However, as counsel for the intervenor General 
Motors Acceptance Corporation has expressed it, “the search for and 
express repeal of specific inconsistent statutory provisions on such a scale 
is a formidable and exacting task.” It is inevitable that the unfolding years 
will witness the discovery of inconsistencies and obsolete matter that es- 
caped initial detection and will reveal “knotty halfway related points” be- 
tween pre-existing statutes and the provisions of the Code. Cf. Handbook 
of the National Conference of Commissioners on Uniform State Laws and 
Proceedings of the Annual Conference, 1958, p. 116. 

KRS 382.270 and 382.330, veteran sections of the general statutes re- 
lating to conveyances and encumbrances, respectively provide (a) that 
no deed of trust or mortgage of real or personal property shall be valid 
against innocent third parties unless “acknowledged or proved according 
to law and lodged for record,” and (b) that no deed, deed of trust or 
mortgage may be recorded unless it states the date and maturity of the 
secured obligation. 

It is possible by various reasoning, as counsel have ably demonstrated, 
to harmonize these two statutes with the provisions of the Code. But 
the cleanest answer is simply that neither of them can have any applica- 
tion to a secured transaction falling within the scope of the Code. We 
so hold. 

With respect to maturity dates, the intent of the framers and the clear 
import of Code § 9-403 is that if a filed financing statement shows a ma- 


turity date beyond 5 years from the date of filing, or fails to show any 
maturity date, it is effective for a period of 5 years from the date of filing, 
subject to renewal by a continuation statement. 

KRS 382.675, enacted in 1958 (Chapter 82, Section 11), provides as 
follows: 


“No instrument conveying or reserving a security interest in a 
motor vehicle shall be recorded until such vehicle has been proper- 
ly registered. The county clerk shall record such instrument as 
directed in this chapter and in KRS Chapter 186.” 


By “Chapter” is meant Chapter 82 of the Acts of 1958, which extensive- 
ly amended the provisions of KRS Chapter 186 relating to the registration 
and licensing of motor vehicles. KRS 186.070 specifically permits manu- 
facturers and dealers to operate, for purposes of sale and delivery in the 
course of their business, motor vehicles that have not been registered. 
Such vehicles must, when operated on the highways of the state, bear 
dealer plates,which are not issued on any particular vehicle, but are 
issued to the dealer or manufacturer personally. To say, therefore, that 
a security transaction covering a motor vehicle could not be noted of 
record until the vehicle has been registered would have the practical 
effect of limiting the use of dealer plates to manufacturers and dealers 
who do not need to credit finance their inventories. We do not believe 
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the legislature intended such a result and therefore conclude that KRS 
382.675 does not apply to unregistered vehicles in inventory of the manu- 
facturer or dealer for purpose of sale. 


The last question is the most treacherous. We have in Kentucky a 
statute, KRS 186.195, originally enacted in 1958 (Chapter 82, § 4) to take 
effect at the same time as the Code on July 1, 1960, which is intended to 
effect the benefits of the so-called motor vehicle “certificate of title” laws 
prevailing in other states, but without removing the fee business from 
the county clerks. Instead of providing for central filing of the title docu- 
ment, or the central issuance of a title certificate, it makes use of the 
registration receipt issued by the county clerk. When the owner of a 
motor vehicle properly registered in this state “executes a lien thereon” 
he must deliver its registration receipt to the secured party, who must 
within 10 days deliver it, together with the “lien instrument,” to the coun- 
ty clerk of the county in which the vehicle is registered or, as we construe 
subsection (3) added to KRS 186.195 by Chapter 37, Acts of 1960, if 
the financing statement is to be recorded in a different county, the secured 
party may instead deliver the registration receipt and security instrument 
to the county clerk of the latter county, who must accordingly notify the 
county clerk of the county in which the vehicle is registered. The county 
clerk who receives the two instruments from the secured party indicates 
the lien on the face of the registration receipt and mails the latter to 
the owner. (What he is supposed to do with the lien instrument itself 
the legislature evidently did not pause to consider. Presumably, however, 
he retains it as evidence of his authority for having endorsed the lien on 
the registration receipt.) The county clerk of the county in which the 
vehicle is registered endorses the lien on the face of his copy of the 
registration receipt. 

Now, § 9-302(3) of the Code excludes from its recording provisions 
property subject to any statute of the state “which provides for central 
filing of, or which requires indication on a certificate of title of, such 
security interest in such property.” Though a registration receipt is not 
a “certificate of title,” KRS 186.195 makes it the substantial equivalent 
of one for purposes of security transactions after the motor vehicle has 
been properly registered. Therefore, does a security transaction cover- 
ing a motor vehicle properly registered in this state fall under the record- 
ing requirements of § 9-302 at all, and, if so, is the perfection of the 
security interest in any way dependent on or subject to compliance with 
KRS 186.195? 


There are at least three clear indications that the legislature did not 
intend KRS 186.195 as the means of perfecting a security interest in a 
motor vehicle. First, KRS 382.740 (Chapter 10, § 1, Acts of 1960) 
specifies that the “lien instrument” mentioned in KRS 186.195 shall be 
filed “in the same manner as financing statements are required to be filed 
by the Uniform Commercial Code.” (In this connection, the separate use 
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of the two expressions in the same legislation may indicate an intent that 
the lien instrument itself be recorded, but it is not clear, and in the 
interest of uniformity we concur with the trial court that a financing 
statement sufficient under Code § 9-402 is a “lien instrument” within the 
intendment of KRS 186.195 and 382.740, though not so otherwise.) 
Secondly, KRS 382.770 (Chapter 13, § 1, Acts of 1960) provides that if 
the collateral covered by “the financing statement required by Section 
9-402 of the Code” is an automobile or motor truck, and is “consumer 
goods” as defined by Code § 9-109(1), the make, model, year model, 
and motor number or identification number shall be given. Thirdly, 
subsection (3) of KRS 186.195, enacted as § 2(3), Chapter 37, Acts of 
1960, and not theretofore a part of the law, recognizes the recordability of 
notice in a different county from the one in which the vehicle may happen 
to be registered. 

We conclude, therefore, and the parties substantially agree, that in 
spite of Code § 9-302(3) vehicles to which KRS 186.195 applies are not 
removed from the operation of the Code. 

Counsel for the intervenor strongly urges, however, that KRS 186.195 
is an independent police measure in no way related to perfection of the 
security interest pursuant to the Code. And certainly it is true that no- 
where does the law say that a secured party may not perfect his interest 
under the Code without complying with KRS 186.195. On the other 
hand, the complete absence of any penalty for noncompliance with KRS 
186.195 (though a penalty is provided for late compliance) appears too 
conspicuous to be an accident. The logical explanation is that the legis- 
lature relied on some other persuasive force, namely, that otherwise the 
secured party would be unable to record his financial statement. 

KRS 186.195 complements the recording provisions of the Code. A 
prospective buyer or lender has two sources of protective notice, to one 
of which he may have easier access than to the other. Yet the secured 
party’s problem is not in any way made more difficult. Nor is the com- 
merce of credit financing impeded. Since the law says that the secured 
party must do the things required by KRS 186.195 anyway, we see no 
reason, even of convenience, why he should object to doing the whole 
thing at once. We believe that was the manifest desire of the legislature, 
and we so construe it. 

Continuing this aspect of the case to its conclusion, it is our opinion 
that although it is the filing of the financing statement that perfects the 
interest of the secured creditor, independently of the execution by the 
various parties and county clerks of their duties under KRS 186.195, the 
county clerk may refuse to record a financing statement in the absence of 
compliance with KRS 186.195. 

There is one other facet of the matter under discussion that is not 
strictly necessary to a decision of the controversy presented by the plead- 
ings and is not fully discussed in the briefs, but which we feel called 
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upon to consider because it is raised by reference in the opinion and 
judgment of the trial court to “used motor vehicles” in a dealer's inventory. 

We may judicially notice that the inventory of any dealer in motor 
vehicles is likely to include used vehicles, some or all of which are regis- 
tered in this state. Literally, therefore, KRS 186.195 would apply to the 
registered vehicles. However, one of the important reforms effected by 
the Code in the field of security financing is the concept of a floating lien 
on shifting collateral, whereby a security interest may be created by one 
agreement and perfected by one notice covering a changing inventory. 
Each item of the inventory is automatically freed of the security interest 
as it goes into the hands of a buyer in the ordinary course of business. 
Code § 9-307(1). KRS 186.195 is incompatible with such an arrange- 
ment and, in any event, is not susceptible of practicable enforcement by 
the clerk where the financing statement covers an inventory of vehicles 
that are not required by the Code to be identified individually. There- 
fore, it is our opinion that compliance with KRS 186.195 may not be 
required by the clerk as a condition precedent to the filing of a financial 
statement covering a dealer's inventory or segment thereof as such. We 
are fortified in this conclusion by the fact that KRS 382.770, requiring 
certain specific data in a financing statement relating to automobiles, 
trucks, and other property normally bearing serial numbers, is expressly 
confined to property in the hands of a consumer. 

The judgment is affirmed. 


MONTGOMERY, J., dissenting. 
MONTGOMERY, Judge (dissenting). 


The effect of the majority opinion is to hold that KRS 382.270 and 
382.330 have been repealed as to liens in the motor vehicle branch of the 
personal property financing field. The point of this dissent is that it is 
not believed that such repeal was ever contemplated or intended by the 
Legislature. 

It is pointed out in the majority opinion that the Act adopting the 
Uniform Commercial Code “repealed several chapters and sections of 
the Kentucky Revised Statutes by specific reference.” Specifically, KRS 
382.680, 690, 700, 710, and 720 of Kentucky Revised Statutes Chapter 
382, of which KRS 382.270 and 382.330 are a part, were repealed. It is 
hard to believe that the drafters of the Uniform Commercial Code legis- 
lation would have overlooked the two sections mentioned if it had been 
intended that they should be repealed. 

The usual catch-all repeal section was omitted. Thus, there is no 
repeal of the two sections by specific provisions of the Act. This leaves 
repeal by implication as the only possibility. 

Repeal by implication is not favored. Jefferson County Fiscal Court 
v. Grauman, 281 Ky. 608, 136 S.W.2d 1102. An act will not be construed 
as repealing a prior act unless such an intention clearly appears or unless 
the repugnancy is so clear as to admit of no other reasonable construction. 
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Demunbrun v. Browning, 311 Ky. 71, 223 $.W.2d 372; Benjamin v. Goff, 
314 Ky. 639, 236 S.W.2d 905. The rule is that a general statute is not to 
be construed as repealing a prior particular statute unless there is some 
express reference to the previous statute on the subject or unless the two 
statutes are necessarily inconsistent. Commonwealth v. Cain, 14 Bush. 
525, 77 Ky. 525; City of Louisville v. Louisville Water Company, 105 Ky. 
754, 49 S.W. 766, 20 Ky. Law Rep. 1529; Mauget v. Plummer, 107 Ky. 41, 
52 S.W. 844, 21 Ky.Law Rep. 641; Raubold v. Commonwealth, 54 S.W. 
17, 21 Ky.Law Rep. 1125. Under the principles embodied in these deci- 
sions, KRS 382.270 and 382.330 cannot be considered as having been 
repealed and should be held to be in full force and effect. 

I am fortified in this conclusion by the realization that the worthy 
purposes of these two statutes are rendered no less worthy by the enact- 
ment of the Uniform Commercial Code. Further, the execution by ac- 
knowledgment requirement in similar instruments has been retained by 
enactments of the 1958 and the 1960 General Assemblies which evidence 
legislative recognition of its worthwhile purpose. See KRS 186.195(4) 
(a) and 382.340. The first named statute was enacted by the same General 
Assembly that enacted the Uniform Commercial Code and was re-enacted 
by the succeeding General Assembly, thus showing a legislative intent, 
if there be such a thing, that it is not repugnant to the provisions of the 
Uniform Commercial Code. It is concluded, therefore, that the worthy 
purposes of KRS 382.270 and 382.330 are not repugnant to the provisions 
of the Uniform Commercial Code, that the statutes are in harmony with 
the provisions of the Code, and that the benefit derived by a small seg- 
ment of our society does not justify their repeal. 


HEARING SCHEDULED IN FRB-CONTINENTAL BANK CASE 


The latest episode in the controversy between the Federal 
Reserve Board and the Continental Bank and Trust Company 
which started in 1956 involves the scheduling for September 6th 
of a public hearing on an order for the bank to show cause why 
the Board should not revoke the bank’s membership in the 
Federal Reserve System. In July 1960 the FRB directed the 
bank to increase its capital by not less than $1.5 million. The 
bank countered by proceedings in a United States District Court 
to enjoin the FRB from revoking its membership but this suit 
was dismissed on grounds that the bank had not received a final 
dismissal order and thus the court did not have jurisdiction over 
the matter. The Board then gave the Continental until January 
18th of this year to comply with its order to increase its capital 
by the sale of common stock. 
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By-Laws of Bank Became Part of Contract of 
Deposit Although Not Expressly Assented To 


One of the owners of a joint savings account brought an ac- 
tion against the bank of deposit for the balance which had been 
withdrawn by the other joint tenant. The latter reported to 
the bank that the passbook had been lost, and upon his execu- 
tion of an affidavit to that effect the bank issued him a dupli- 
cate passbook which he utilized to withdraw the funds in the 
account. In fact the original passbook remained in the pos- 
session of the other joint tenant throughout the period under 
consideration. 


The court held that the bank was liable for the funds which 
had been withdrawn. The by-laws of the bank provided that 
no withdrawals could be made without the production of the 
original passbook. The signature card incorporated the by- 
laws into the contract of deposit Although neither joint tenant 
had signed the signature card, the court held that the by-laws 


were part of the contract between the depositors and the bank 
because of the acceptance and retention by the depositors of 
the passbook in which the by-laws were set out. Since the bank 
paid the funds without requiring the original passbook it was 
liable to the depositor who had not consented to such payment. 
Griffin v. Centreville Savings Bank, Supreme Court of Rhode 
Island, 171 A.2d 204. The opinion of the court follows: 


ROBERTS, J.—This is an action in assumpsit brought by one of the 
owners of a fund that had been on deposit with the defendant in a 
savings account owned jointly by the plaintiff and her husband to re- 
cover from the defendant for an allegedly unlawful payment of the fund 
to the other joint owner thereof. The case was heard by a justice of the 
superior court sitting with a jury, and upon the completion of the intro- 
duction of evidence each of the parties moved for a directed verdict. 
The court then stated the conclusions which it had reached and gave 
decision to the plaintiff in the amount of $4,811.29 with interest at 3 per 
cent from October 21, 1955 to September 12, 1958, the date of the writ. 
It appears from remarks addressed by the court to the jury that he in- 
tended his decision to constitute the granting of the plaintiffs motion 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 461.1. 
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for a directed verdict as well as a denial of the defendant's motion 
therefor. 

The case is before this court on the defendant's exceptions to the 
decision of the trial justice in denying its motion and granting the plain- 
tiffs motion. The case is also in this court on the plaintiff's alleged ex- 
ception to the failure of the trial court to order payment of interest at 
the rate of 6 per cent on the award from the date of the writ to the 
date of the decision. 

It appears from the evidence that plaintiff and her husband on April 
28, 1952 deposited $4,500 with defendant bank in a joint savings account 
and that defendant thereupon issued passbook No. 37216 to them where- 
in it appeared that the account was in the names of both as the joint 
owners thereof. The plaintiff apparently concedes that on two oc- 
casions at least her husband had the passbook in his possession for the 
purpose of presenting it to the bank, once on August 8, 1955 when he 
made a modest deposit, and again on October 21, 1955 when he made a 
withdrawal. She further testified without contradiction, however, that 
other than on those two occasions she retained possession of the passbook 
at all times. 

On September 11, 1956 the husband went to defendant bank and re- 
ported the passbook lost. While there he executed an application for 
the issuance of a duplicate passbook wherein he stated under oath: “. . . I 
am the owner of pass book No. 37216 issued by the Centreville Savings 
Bank, and that said pass book has been lost or destroyed, and that I have 
not hypothecated nor pledged said book nor transferred nor given it to 
any one; and I hereby make application for the issue of a duplicate book 
in its stead.” Attached thereto is the sworn statement of an employee 
of a newspaper that is published in the town where defendant bank is 
located wherein he states that a notice that an application had been 
made for the issuance of a duplicate passbook had been published pur- 
suant to law. 

While his application for a duplicate passbook was pending, the hus- 
band made four small deposits in the joint account. On December 5, 
1956 defendant bank issued a duplicate passbook to the husband. There- 
after, on December 21, 1956, the husband withdrew $2,500 from the joint 
account and on February 7, 1957 made another withdrawal therefrom in 
the amount of $500. On April 12, 1957 the husband, while in Florida 
and using a Florida bank as an intermediary, withdrew the balance of 
the fund remaining in the joint deposit, which amounted to $2,063.77. 
Shortly thereafter plaintiff was informed that the joint account had been 
closed and she thereupon went to defendant bank and, presenting the 
original passbook, in substance made a demand for the total amount of 
the fund on deposit as shown threin. It is not disputed that the with- 
drawals made by the husband after December 5, 1956 were made by 
defendant bank upon the presentation to it of the duplicate book that it 
had issued to the husband. Neither is it disputed that the original pass- 
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book issued in April 1952 was never lost or destroyed but throughout 
the entire period under consideration remained in the possession of 
plaintiff. 

The trial justice in his decision referred to a provision of defendant's 
bylaws, which are printed in every passbook issued by it to depositors. 
That provision states in substance that funds on deposit may not be with- 
drawn unless the depositor produces and presents the original passbook. 
He ruled that this provision is a part of the contract entered into by de- 
fendant with its depositors at the time the first deposit is made. He fur- 
ther noted that the authority of defendant bank to issue duplicate pass 
books to depositors when the orignial passbook is lost or destroyed is 
governed by G.L.1956, § 19-11-7, and ruled that defendant, in issuing 
the duplicate passbook to the husband in the instant case, had failed to 
comply strictly with those provisions of the statute relating to the adver- 
tising of the pendency of an application for a lost or destroyed passbook. 
For this reason he ruled that the issuance of the duplicate passbook to 
the husband was illegal and consequently payments that were made by 
defendant from the fund on deposit upon a presentation of the duplicate 
passbook constituted breaches of the contract for which plaintiff was 
entitled to recover. 

There is in evidence here a signature card, so called, bearing account 
No. 37216, which appears to have been signed by plaintiff Margaret F. 
Griffin and her husband Edward J. Griffin when they opened the joint 
account with defendant on April 28, 1952. Also in evidence is the pass- 
book bearing account No. 37216, which it is not disputed was issued to 
plaintiff and her husband at the time the account was opened. There 
is contained in this passbook, among other things, a copy of the bylaws 
of the savings department of defendant bank. In article 1 thereof provi- 
sion is made for the issuance of passbooks to depositors and for the assent 
of depositors to the rules, regulations, and bylaws of the corporation, 
which is to be made in writing at the time of the initial deposit. 

In evidence also is a photostatic copy of a master account card which 
bears the number 37216. It appears from this exhibit that plaintiff and 
her husband opened their joint account with defendant on April 28, 1952 
by making an initial deposit of $4,500. Across the face of this account 
card there is printed a form through the execution of which the depositors 
may assent to the rules and regulations of the bank. Beneath this printed 
form there is space for at least two signatures. However, it does not 
appear from the exhibit that either of the joint depositors here signed that 
form of assent. It appears from an examination of the passbook which 
is in evidence that there is printed across the bottom of each page there- 
of: “It is agreed that this account is opened subject to the rules and regu- 
lations of this bank.” 

In art. 3 of the bylaws of defendant corporation’s savings department 
as they are set out in the passbook, it is provided that “Deposits shall 
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only be withdrawn by the depositor, or by some person by him or her 
legally authorized; but no person shall receive any part of his or her prin- 
cipal or dividend, without producing the original book, that such payment 
may be entered thereon... .” It is not disputed that defendant bank, 
upon an application therefor by plaintiffs husband, issued a duplicate 
passbook for this account on December 5, 1956. The conditions upon 
which such duplicate passbook may be issued by a banking institution are 
prescribed in G.L.1956, § 19-11-7. There is nothing in the evidence here 
from which it appears that plaintiff had any knowledge that her husband 
had applied for or been issued a duplicate passbook under the statute or 
that the husband, by presenting such duplicate passbook, had exhaused 
the joint account by making three withdrawals therefrom in the total 
amount of $5,063.77. 


Unless it is specially agreed otherwise, a banking instiution and its 
depositors stand in the debtor and creditor relationship. R. H. Kimball, 
Inc. v. Rhode Island Hospital National Bank, 72 RJ. 144, 48 
A.2d 420; State v. Grills, 35 RI. 70, 85 A. 281. The rights 
and obligations of each with respect to the funds on deposit will 
be governed by the terms of the contract which they enter into at the 
time of the establishment of the relationship. Where a savings bank by 
its bylaws provides for the issuance of a passbook to each of its depositors 
and sets out therein the rules, regulations, and bylaws for the conduct 
of its business, such rules, regulations, and bylaws, when assented to by 
the depositor, will constitute his contract with the bank. This court gave 
clear indication that it accepts this proposition in Palmer v. Providence 
Institution for Savings, 14 R.I. 68, and in Raferty v. Reilly, 41 R.I. 47, 
102 A. 711. 


The passbook issued in the instant case contained a copy of the by- 
laws of defendant’s savings department and included therein was the 
provision that depositors could not make a withdrawal from the fund on 
deposit “without producing the original book” as well as a printed state- 
ment on each page thereof that the account was opened subject to the 
rules and regulations of the bank. It is true that the record does not in- 
dicate that the depositors or either of them expressly accepted these by- 
laws as a part of their contract with defendant. In our opinion, how- 
ever, this absence of express consent is not conclusive that no contractual 
relationship arose. A substantial line of authorities suports the proposi- 
tion that the rules and regulations of a bank published in a passbook 
issued to a depositor may become a part of the contract between them 
although the depositor does not expressly consent thereto. These courts 
hold that the acceptance and retention of the passbook in such circum- 
stances by the depositors constitutes a sufficient consent to be bound by 
such rules and regulations as are therein published and makes them a part 
of the contract. Jefferson County Building & Loan Ass’n v. Southern 
Bank & Trust Co., 225 Ala. 25, 142 So. 66; Polonsky v. Union Federal 
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Savings & Loan Ass’n, 334 Mass. 697, 138 N.E.2d 115, 60 A.L.R.2d 702; 
Davis v. Chittenden County Trust Co., 115 Vt. 349, 61 A.2d 553. In 
Polonsky v. Union Federal Savings & Loan Ass’n, supra, the Massachusetts 
court said at page 700, 138 N.E.2d at page 117: “But according to the 
weight of authority a depositor by accepting and retaining a pass book 
wherein such a provision is printed is deemed to, have assented to it, and 
the provision becomes a part of the contract between the bank and the 
depositor.” 

It is our opinion that a contract between the bank and the joint de- 
positors here followed their acceptance and retention of the passbook 
that was issued to them by the bank and that the bylaws therein set out 
became a part of that contract. Under the terms thereof the bank was 
obligated to require the production of the original passbook before it 
paid out any part of the fund on deposit, and when it did pay that 
fund to plaintiffs husband here without requiring that he produce the 
original passbook, it committed a breach of contract for which it is liable 
to plaintiff. A requirement in such contracts that the production of the 
passbook be a condition precedent to payment by the bank from the 
fund on deposit has frequently been held to be a reasonable contractual 
provision and as a general rule is enforced as such by the courts. Mer- 
cantile Savings Bank of Baltimore City v. Appler, 151 Md. 571, 135 A. 
373; Badders v. Peoples Trust Co., 236 Ind. 357, 140 N.E.2d 235, 62 A.L.R. 
2d 1103; LaValley v. Pere Marquette Employes’ Credit Union, 342 Mich. 
639, 70 N.W.2d 798. 

The rule is stated with clarity and conciseness in Davis v. Chittenden 
County Trust Co., supra, 115 Vt. at page 354, 61 A.2d at page 556, where 
the Vermont court said: “We hold that the rules printed in the pass book 
became part of the contract of deposit; that such rules were for the benefit 
of the depositor or depositors as well as of the bank and they could not 
be waived by the bank alone. The result is not affected by the fact that 
this was a joint account and that the person who withdrew the money 
was one of the depositors. Each of the depositors was a party to the 
contract and the rule requiring production of the pass book could be 
waived only by the bank in concurrence with both of them.” 


The defendant contends that it is not liable in the instant case because 
of the provisions of G.L.1956, § 19-11-4, wherein it is provided that a fund 
on deposit in a joint account may be paid by the bank to either of the 
persons in whose names the account stands and that “the receipt of the 
person so paid shall be a valid and sufficient release and discharge on 
account of the payment so made.” The short answer to this contention 
is that defendant in the instant case elected to enter into a contract with 
the depositors whereby it agreed, inter alia, that it would not pay out the 
fund on deposit without requiring that the original passbook be produced. 
Whatever effect might be given to this statute, it certainly should not be 
construed as preventing a banking institution from enlarging by contract 
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its liability in such circumstances if it so elects. Similar statutes were so 
construed in Badders v. Peoples Trust Co. and Mercantile Savings Bank 
of Baltimore City v. Appler, supra. 

The defendent has also directed our attention to the provisions of G.L. 
1956, § 19-11-7, the lost bank book act, so called, and argues that de- 
fendant is thereunder relieved of liability to plaintiff because of the pay- 
ments made to her husband. This statute confers authority upon banking 
institutions to issue duplicate passbooks when the book originally issued 
has been lost or destroyed. It requires a depositor applying for the is- 
suance of a duplicate passbook to make a sworn statement that the orig- 
inal book has been lost or destroyed and prescribes for the advertising of 
the application. It further provides that at the expiration of a prescribed 
period of time the banking institution may then issue a duplicate passbook 
and when it does so pursuant to the statute, it shall be “discharged from 
all liability on account of the issue of the original book.” 

The obvious purpose of this statute was to confer authority upon 
banking institutions to issue duplicate passbooks that would have the 
status of a passbook of original issue. When such a duplicate passbook 
is issued pursuant to the statute, the original passbook becomes null and 
void, but it cannot reasonably be argued that the legislature, in enacting 
this legislation, intended that it could be invoked for the purpose of alter- 
ing the terms of contracts existing between a bank and its depositors 
without the consent of the depositor to such alteration. It does not ap- 


pear from the record in this case that plaintiff either joined in making an 
application for the issuance of a duplicate book or had any knowledge 
that such application was pending. In such circumstances the issuance 
of the duplicate book will confer upon it the status of an original book 
within the contemplation of the bylaw or of the contract into which 
such bylaw was merged. 


We are of the opinion that the contract between plaintiff and defend- 
ant bank remained in effect, its terms unchanged by the issuance of the 
duplicate book to plaintiffs husband. In such circumstances the action 
of defendant bank in making payments from the fund on deposit upon 
presentation of the duplicate passbook was a breach of its obligation to 
make such payments only on presentation of the original passbook issued 
to plaintiff and her husband at the time the account was opened. For 
this breach of contract defendant is liable, and we therefore perceive 
no error in the decision of the trial justice to direct the verdict for plain- 
tiff, granting a motion for direction in her behalf and denying defendant's 
motion for such direction. 

We turn now to the plaintiffs contention that there is before this court 
her exception to the trial court’s failure to award her interest on the 
amount of the decision at the rate of 6 per cent. We have scrutinized 
the transcript closely without finding therein a motion by the plaintiff 
that she be awarded interest on the decision at any stated rate or in any 
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specific amount. We will not speculate as to the subject matter of any 
colloquy between the court and counsel on this regard. It was the duty 
of the plaintiff's counsel, if she desired an award of such interest, to ex- 
pressly move the court therefor and in the event that such motion was 
denied to then take an exception to that denial. No valid exception lies 
to the failure of a trial court to undertake some, action in the absence of 
an express motion therefor. For this reason the purported exception of 
the plaintiff is not entitled to consideration and is overruled pro forma. 

All of the exceptions are overruled, and the case is remitted to the 
superior court for entry of judgment on the verdict as directed. 


Bank Obligated on Cashier's Check Which it Issued 
by Mistake Because it Would Suffer no Loss 


_ First National City Bank issued its cashier's check to Sam 
Rosenbaum in exchange for a check in like amount drawn to 
the order of Rosenbaum by a depositor of National City. The 
bank refused to pay the cashier’s check because payment had 
been stopped on the check which Rosenbaum exchanged for 
the cashier's check, and by mistake the bank failed to note the 
stop payment order at the time it issued its cashier's check. 
The court equated the case before it to the cases where a 
bank certifies or pays a check by mistake. The rule in all these 
cases, the court stated, is that the bank may resist payment or 
recover payments made provided the payee’s position has not 
changed on the strength of such certification or payment. Im- 
plicit in this rule, however, is the requirement that the bank 
show actual or potential injury by reason of the mistake. 
The court could not find that the bank would suffer any 
loss by paying the cashier's check issued to Rosenbaum be- 
cause its depositor’s account had sufficient funds in it to cover 
the other check, and because of the exculpatory language con- 
tained in the stop payment order the bank would not be liable 
to its depositor for making payment over the stop order. Rosen- 
baum v. First National City Bank of New York, New York Ap- 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1208. 
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pellate Division, First Department, 213 N.Y.Supp.2d 513. The 
opinion of the court follows: 


RABIN, J.—In this action the defendant bank is sued upon its cashier's 
check issued to the plaintiff in exchange for a check in like amount drawn 
on the bank by one of its depositors to the plaintiff as payee. The bank 
seeks to avoid payment by reason of its alleged mistake in issuing such 
cashier's check in exchange for its depositor’s check upon which payment 
had been earlier stopped. 

For purposes of this appeal we find no essential difference between 
a situation where a bank certifies or makes payment on a check and the 
one here where a cashier's check is issued in exchange therefor (See 
Matter of Bank of United States, 243 App. Div. 287, 277 N.Y.S. 96). 

A bank certifying or paying a check through a mistake as to the 
sufficiency of the maker’s account or under similar circumstances may 
resist payment or recover payments made thereon where the payee’s 
position has not changed on the strength of such certification or payment. 
Metropolitan Life Ins. Co. v. Bank of United States, 259 N.Y. 365, 182 
N.E. 18; Mt. Morris Bank v. Twenty-Third Ward Bank, 172 N.Y. 
244, 64 N.E. 810; Irving Bank v. Wetherald, 36 N.Y. 335. The case 
of Oddie v. National City Bank of New York, 45 N.Y. 735 is not to the 
contrary. In that case there was no mistake on the part of the bank. 
There, payment on the check was intentionally made with full knowledge 
on the part of the bank’s representative making payment that the maker's 
account was overdrawn, but with the expectation that the account would 
be made good. Thus, in effect, the bank there elected to make a loan to 
the maker and the payment on the check was made with the proceeds 
of such loan. 

While the above-cited cases do not expressly set forth that the bank 
must show actual or potential injury by reason of the mistake, such requi- 
site seems implicit in each of them. They all involved situations where 
injury or danger of injury was present. In Metropolitan Life Ins. Co. 
v. Bank of United States, supra, the necessity for such injury was indi- 
cated when the Court characterized the defense of the bank as an “equita- 
ble” one. Such requirement was also indicated in the dictum of Judge 
Cardozo in Carnegie Trust Co. v. First National Bank of City of New 
York, 213 N.Y. 301, 306, 107 N.E. 693, L.R.A.1916C, 186. 

In the instant case, however, the bank would suffer no injury if it 
were required to make payment to this plaintiff. The depositor’s account 
was sufficient to cover payment, and there was no danger of the bank’s 
being held liable for reimbursing itself from that account despite its 
failure to comply with the stop-payment order. The broad, all-inclusive 
exculpatory agreement made with the maker discharged whatever liability 
the bank may have had to the maker for its failure to comply with the 
stop-payment order. Gaita v. Windsor Bank, 251 N.Y. 152, 167 N.E. 203. 
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In effect, then, the bank, by resisting payment, is seeking to assert and 
protect not its rights but the rights of its depositor against the plaintiff. 
Such solicitude for a depositor may not serve as a basis to permit the 
bank to avoid the contract it made with the plaintiff when it issued the 
cashier's check. Carnegie Trust Co. v. First National Bank, supra. The 
requirements of stability in commerce and banking dictate that the obli- 
gations of a bank on its cashier’s checks be not lightly avoided. 

Accordingly, the judgment should be affirmed with costs to respondent. 

All concur. 

Determination of the Appellate Term unanimously affirmed with 
costs to the respondent. 





Sale of Secured Note as Unsecured Constitutes 
Waiver of Pledge 


Elizabeth Hanna was the maker of three notes payable to 
Hibernia Bank and Trust Company. The notes provided that 
they were to be secured by securities “. . . of every nature what- 
soever that may now or hereafter . . . be delivered to or left in 
the possession or under the control of said bank... .” The bank 
subsequently went into liquidation and the notes were sold at 
auction. Advertisements announcing the auction sale listed 
the notes as unsecured, although at the time the bank held 652 
shares of stock of the bank owned by Elizabeth Hanna. 


The successful bidder brought suit to gain possession of the 
stock claiming that the notes were secured under the omnibus 
provision of the notes by the maker’s stock in the possession of 
the liquidator. 


The court affirmed a judgment dismissing the complaint 
holding that the sale of the notes as unsecured constituted a 
waiver of the pledge. The court stated that the holder of a 
secured note is free to sell the note as unsecured, the only obli- 
gation being to return the pledged property to the pledgor. 
In re Liquidation of Hibernia Bank and Trust Company, Court 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1273. 
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of Appeal of Louisiana, 130 So.2d 547. The opinion of the 
court follows: 


SAMUEL, J.—Elizabeth Lee Hanna was the maker of three promis- 
sory notes payable to the order of Hibernia Bank and Trust Company in 
New Orleans (hereinafter referred to as the Bank) all dated December 
2, 1932, and payable January 16, 1933, in the amounts of $39,450, $9,800 
and $650. These notes provided that they were to be secured not only 
by the pledge of the securities or property listed and described on the 
reverse thereof but also by “. . . all other securities and/or property of 
every nature whatsoever that may now or hereafter be in transit to or 
from said bank or be delivered to or left in the possession or under the 
control of said bank (alone, or with others) for any purpose whatsoever 
by the parties hereto, and any one or more of them, .. .” 

The Bank subsequently went into liquidation and on December 5, 
1951, under the supervision of the Civil District Court for the Parish of 
Orleans, these notes and numerous other assets were sold at auction. 
Advertisements announced the sale as per a list of assets on file with the 
auctioneer. This list contained the three Hanna notes with the parenthe- 
tical notation “unsecured.” Plaintiff was a successful bidder at the sale 
and the three notes were transferred and delivered to him by the Bank 
in Liquidation under an endorsement reading “Without recourse or war- 
ranty. For transfer only.” 

Elizabeth Lee Hanna was also the owner of 625 shares of the capital 
stock of the Bank, which shares were held by the Bank and are presently 
being held by the liquidator for her account. She is now deceased and 
her succession is presently under administration. The stock now has 
no monetary value. 

Approximately 10 years before the sale of the notes to plaintiff the 
State Bank Commissioner and the liquidator of the Bank in Liquidation 
filed suit against the heirs of Elizabeth Lee Hanna (No. 247-929 of the 
Docket of the Civil District Court for the Parish of Orleans) on four 
notes, the three notes involved herein and one additional note upon which 
Elizabeth Lee Hanna was an endorser, alleging that the four notes were 
secured by the aforesaid 625 shares of capital stock. This suit was dis- 
missed on exceptions as to some of the defendants and later dismissed 
as abandoned as to other defendants. 

Sometime after receiving delivery of the notes plaintiff demanded 
that the liquidator deliver the 625 shares of capital stock to him. The 
demand was refused and plaintiff filed this suit seeking to obtain pos- 
session of the stock. He has appealed from a judgment dismissing the 
rule. 

Plaintiff contends that under the omnibus provision of the notes, set 
out hereinabove, they were secured by pledge of the stock in possession 
of the Bank and now the liquidator and such pledge follows the sale of 
the notes. He relies on LSA—Civil Code, Art. 2645 which provides: 
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“The sale or transfer of a credit includes every thing which is an acces- 
sory to the same; as suretyship, privileges and mortgages.” 


There is no indication on the notes themselves that the stock was 
ever pledged to secure their payment, although notations of other col- 
lateral are to be found on the reverse of two of the notes. With only 
two exceptions the record is devoid of any showing as to how or under 
what circumstances the stock came into or remained in the possession of 
the Bank or the liquidator. These exceptions are the above mentioned 
allegation of the bank commissioner and the liquidator in their suit against 
the heirs of the maker and a letter from the Special Agent of the Bank 
in Liquidation, addressed to plaintiff and introduced into evidence, which 
states that the stock came into their possession as a result of being put 
into the hands of an employee of the Bank. 


Pretermitting LSA-R.S. 6:245 and its possible effect on the validity of 
such a pledge, under the omnibus provisions of the notes both the Bank 
and the Bank in Liquidation were authorized to consider the capital stock 
as a pledge to secure the payment thereof. The fact that the Bank in 
Liquidation did consider the stock as pledged is indicated by the allega- 
tion to that effect in their suit to collect against the heirs of Hanna. The 
record fails to reveal that the situation has changed in any manner be- 
tween the time of the filing of that suit and the commencement of pro- 
ceedings by the liquidator to sell the notes with the other assets. How- 
ever, whether or not we accept as a proven fact that the stock was held 
by the liquidator as collateral security is unimportant here because the 
sale of the notes as unsecured constituted a waiver of the pledge (72 
C.J.S. Pledges § 27), a fact known to the plaintiff-purchaser as a result 
of the advertisement and the listing and emphasized by his acceptance 
of the notes without the stock. 


An individual holder of a note secured by a pledge would certainly 
have the right to sell that note as unpledged if he desired to do so, the 
only obligation attached to such a procedure being the necessity of re- 
turning the pledged property to the pledgor. In the instant case the 
Bank in Liquidation is not such a free agent. It could take such action 
only under the supervision of the court. But the court did authorize 
the sale of the notes as unsecured. We are of the opinion, therefore, that 
the listing of the notes as unsecured constituted a valid condition of their 
sale and that the plaintiff made the purchase under that restriction. He 
has acquired unsecured notes and is not entitled to the bank stock which 
he claims. 


For the reasons assigned the judgment appealed from is affirmed. 
Affirmed. 





BANKING BRIEFS 


Digest of current decisions and reports 


in the field of commercial banking 


Parol Evidence as Aid to Interpretation of Note inadmissible 
on Summary Judgment Motion 


Metz v. Taglieri, New York Supreme Court, Suffolk Cty., 215 N.Y. Supp.2d 263 


In determining capacity in which signatories to note were liable 
parol evidence rule was applicable on their motion for summary judg- 
ment since the intention of the parties could be gathered from the note 
itself, and even though loan was usurious to corporate principle obligor, 
the individuals who were secondarily liable could not raise that defense. 
For similar decisions see B.L.J. Digest (Fifth Edition) § 478. 


Drawer’s Negligence Immaterial Unless It Facilitates Commission of Fraud 


Northwest National Bank v. Boecking Construction Company, 
Supreme Court of Oklahoma, 361 P.2d 686 


In action by drawer of check against collecting bank for monies re- 
ceived from drawee bank on check bearing forged endorsement, the 
trial court erroneously instructed the jury to ascertain whether the 
drawer exercised ordinary care in drawing the check because the negli- 
gence of the drawer of a check is not controlling and may be immaterial 
unless it directly and proximately affects the bank in the performance 
of its duty. For similar decisions see B.L.J. Digest (Fifth Edition) § 549.. 


Deposit Slip and Passbook Reflecting Incorrect Deposit 
Contradicted by Bank 
Ash v. Livingston State Bank & Trust Co., Court of Appeal of Louisiana, 
First Circuit, 129 So.2d 863 


A deposit slip and a passbook are in the nature of receipts which 
constitute only prima facie proof of the deposits indicated thereon and 
can be explained or contradicted by the bank; and in depositor’s action 
to recover alleged cash deposit of $10,670 shown on deposit slip and 
passbook, bank sustained burden of showing that depositor had de- 
posited only $6,170 and had been erroneously credited an excess of 
$4,500. For similar decisions see B.L.J. Digest (Fifth Edition) § 471. 
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Payment of Expense of Liquidation of Bank By Assessments on 
other Banks Unconsitutional 


Opinion of The Justices, Supreme Court of New Hampshire, 170 A.2d 125. 


Legislation in connection with the liquidation of a bank which would 
provide for payments to depositors of the distressed bank by assessments 
on other banks or by payment out of the general funds of the state 
would violate the New Hampshire Constitution. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 120. 


Financing Transaction by Discount Company Did Not Violate Banking Law 


Flatbush Auto Discount Corp. v. McCarthy-Bernhardt Buick, Inc. 
Court of Appeals of New York, 174 N.E.2d 749 


Where discount company made out promissory note payable to 
automobile dealer together with chattel mortgage which were executed 
by purchaser of automobile and where discount company delivered 
its check to dealer upon latter’s endorsement of note and mortgage, 
discount company made no direct loan to purchaser in violation of bank- 
‘ing law. For similar decisions see B.L.J. Digest (Fifth Edition) § 472.1. 


Suit on Note May be Maintained By Nominee to Whom Note 
Assigned For Purpose of Bringing Suit 


De Cosmo vy. Foreman, Superior Court of New Jersey, Appellate Division, 171 A.2d 105 


Where note was assigned by foreign corporation to attorney’s secre- 
tary without consideration and for purpose of bringing suit, it was error 
to dismiss secretary's complaint against makers upon ground that she 
was not real party in interest and that assignment was designed to avoid 
requirement that non-resident plaintiff post security for costs. For 
similar decisions see B.L.J. Digest (Fifth Edition) § 94. 





STATE BANKING 
LEGISLATION 


With the coming of the torrid summer months, the 1961 state bank- 
ing legislation pours out with torrential force in what may be a record 
year (at least since World War II) for such legislation. Some of the more 
important legislation is reported here. More will follow in subsequent 
issues of THE BANKING Law JOURNAL. 


CALIFORNIA: A new enactment, A.B. 1539, authorizes the business 
of mortgage guaranty insurance which insures in favor of a lending bank, 
savings and loan association or insurance company against default in 
repayment by a mortgagor. Such insurance may be obtained for loans 
on one to four family residences. Basic coverage is limited to 20% of 
the loan balance with certain other limitations where default is for a 
sum under 20%. Premium rates for such insurance are to be set in 
public schedules adopted by companies writing such insurance. In 
effect, this law appears to permit private mortgage insurance analogous 
to that furnished by the Veterans Administration or Federal Housing 
Administration on residential mortgage loans. 


Credit unions are given an assist in $.B. 308 which raises the limit 
of an unsecured loan by a credit union from $500 to $750. 


California also enacted several laws relating to savings and loan 
associations. A.B. 512 authorizes certain advertising by a Federal sav- 
ings and loan association or an out-of-state association, provides that 
if the 10th of the month is a Saturday savings received on the next busi- 
ness day may draw dividends from the first of the month, raises real 
estate loan limits on mortgages on one to four family homes, and ex- 
tends from nine months to one year the period before which the first 
repayment need be required on a construction loan. A.B. 1217 raises 
limits on loans on single family houses. A.B. 1138 limits loans to one 
borrower to 10% of total assets or 100% of capital, surplus, undivided 
profits and certain reserves, but provides that the Commissioner may 
consent to higher limits. 


COLORADO: State banks are permitted by H.B. 29 to purchase 
stock in small business investment companies. 


CONNECTICUT: Enactments relating to savings deposits in banks 
and savings banks include Public Act 90 which raises from $20,000 to 
$30,000 the maximum limit of a single deposit and Public Act 222 which 
permits “no-passbook” savings accounts. This latter enactment ac- 
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cords with recent legislation in some other states which does away with 
the necessity of a savings account passbook. 

Public Act 111 exempts from mortgage loan limitations any commer- 
cial loan which includes a real estate mortgage for better security. This 
enactment accords with recent legislation of some other states. 

Savings banks and savings departments of state banks and trust 
companies may extend the time of repayment of the principal on mort- 
gage loans where the principal has been reduced to 50% of original 
amount, under Public Act 81. 

Public Act 87 permits savings banks and savings departments of state 
banks and trust companies to invest in bankers acceptances. 

Connecticut enactments which relate to installment loans by savings 
banks or by savings departments of state banks and trust companies in- 
clude Public Act 197 which raises from 1% to 2% of total assets of the 
savings bank or savings department the aggregate of unsecured install- 
ment loans, and Public Act 209 which raises from 2% to 4% of total 
assets of the savings bank or savings department the aggregate limit of 
home improvement loans. 

Public Act 189 permits a bank to invest in securities of a corporation 
organized to perform a “necessary service” for that bank and for one 
‘or more other banks, if approved by the Commissioner. This Act enables 
banks in the same area to jointly invest in facilities for automated check 
collections and is similar to the Iowa law reported in the May issue of 
THE BANKING LAw JOURNAL. 

Other laws relating to investments by savings banks and savings de- 
partments of state banks and trust companies include Public Act 98 
which permits investment in public utility common stock and Public 
Act 103 which permits investment in stock of certain banks or certain 
bank holding companies within or without the state. 


FLORIDA: The Sunshine State became the eighth state this year 
to enact in H.B. 654 the Redefinition of Bills of Exchange Act. As re- 
ported below, Wisconsin has also enacted this statute. Versions of the 
Act exist in 12 states while 11 states with the Uniform Commercial Code 
have a somewhat equivalent statute. The Redefinition Act makes it un- 
necessary to protest a dishonored draft unless it shows on its face that 
it is drawn or payable outside the United States. 

A Florida enactment strongly backed by many bankers there is 
H.B. 1126 which reduces the tax on certain intangibles, such as stocks, 
bonds, mortgages, etc., from 2 mills to 1% mills per dollar for the years 
1962 and 1963, and from 1 mill per dollar from 1964 on. 

Florida joined the states enacting laws requiring turnover of aban- 
doned property of various kinds to the state by the holder thereof. S.B. 
2 enacts what is essentially a version with some modifications of the Uni- 
form Disposition of Unclaimed Property Act which requires that banks 
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and others turn over unclaimed property such as dormant deposits, un- 
presented cashier's or certified checks, unclaimed safe deposit contents, 
property held in fiduciary capacity and other kinds of property. The 
holding period prior to turnover is 15 years. The enactment contains 
a reciprocity provision under which holders need not turn over to 
Florida officials property which has become abandoned under the laws 
of another state. As reported in the May issue of THE Banxinc Law 
JournaL, Idaho enacted the Uniform Act this year. 


HAWAII: Act 97 amends the “Competency of Notary Act” to make 
it applicable to shareholders or directors of a bank. The statute was 
previously applicable only to bank employees. This Act makes it pos- 
sible for a bank employee, shareholder or director to act as notary in 
connection with any document in which the bank might be interested 
and to protest a dishonored check and is a desirable enactment. 

The attractions of Hawaii as a place to live are visibly enhanced by 
Act 116 which provides that if a holiday falls on a Sunday the following 
Monday is a holiday, while if a holiday falls on a Saturday the preceding 
Friday is a holiday. Formerly, the Sunday holiday provision applied 
to the following Monday only if specifically proclaimed by the Governor. 
The Saturday to Friday provision appears novel but is worthy of emula- 
tion elsewhere. 


A retail installment sales law applicable to goods and services, to 
mail order catalog sales on credit and to revolving merchandise credit 
becomes law as H.B. 1236. The enactment prescribes the form of sales 
contract and terms thereof and regulates insurance and other matters. 
An assignee of such a contract will be subject to a defense of the buyer 
against the seller until 15 days after the assignee gives notice of assign- 
ment to the buyer. The enactment does not limit finance charges or 
require licensing of sales finance companies. 


Miscellaneous savings and loan enactments are included as Acts 20 
through 24. Among other things, the enactments prohibit use of the 
term “savings and loan” or similar terms by an unauthorized person, 
raise various loan limits and permit dividends on Christmas share ac- 
counts. 


IOWA: S.B. 440 raises from $500 to $1,000 the amount of an un- 
secured loan as to which the lending bank may be required by regulation 
of supervisory authorities to obtain from the borrower a financial state- 
ment. 

S.B. 213 permits the State Banking Board to accept bank statements 
of condition on forms used by the Federal Reserve System or the Federal 
Deposit Insurance Corporation. 

Savings and loans are benefited in H.B. 332 which provides that if 
the 10th of the month is a holiday, savings received on the next business 
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day may draw dividends from the first of the month and also permits 
interest on property improvement loans at the discount rate of $5 per 
$100 face amount. 


MAINE: Chapter 223 does away with ee taxes on money 
and other intangibles. 

Maine replaced its savings and loan laws with a new law, Chapter 
198, which among other things (a) permits a savings and loan associa- 
tion to open one or more branches in the county or adjoining county 
upon supervisory approval (b) permits investments in saving and loans 
by fiduciaries, corporations and other business organizations or govern- 
mental units (c) applies the Uniform Gifts to Minors Act to savings and 
loan shares (d) provides that a power of attorney in connection with an 
account is not terminated unless notice of death or termination of 
authority is received (e) permits joint shares (f) sets up a rotation plan 
governing withdrawals where an association is unable to pay with- 
drawals upon request (g) provides for turnover to the state of accounts 
dormant for 20 or more years (h) raises real estate loan limits (i) permits 
passbook loans (j) permits open-end mortgages and participation in loans 
(k) applies to savings and loan associations optional Saturday closing laws 
‘and (1) provides for conversion from state to Federal charter and vice 
versa. The enactment embodies some provisions of the Model Savings 
Association Act of the United States Savings and Loan League. 


MARYLAND: Chapter 193 permits credit unions to take out group 
life insurance. 

Chapter 1 of the First Special Session, approved June 12, enacts an 
emergency savings and loan regulatory statute to take the place of 
Chapter 205, enacted during the regular 1961 session and reported in 
the June issue of THe Banxinc Law JourNAL. The emergency law is 
similar to Chapter 205 except that the latter vests basic regulation in a 
savings and loan board while the emergency law merely provides for 
an advisory board. The emergency law will remain in effect during 
the abeyance of Chapter 205 which may be the subject of a popular 
referendum. 


MASSACHUSETTS: Chapter 493 presents a recodification of the 
laws regulating state-chartered trust companies (which includes all com- 
mercial banks whether or not they actually exercise trust powers.) The 
new enactment modernizes and updates a prior statute of some 80 years 
vintage. Changes made by the new enactment include the following: 
(a) a trust company may adopt a stock option plan and may purchase its 
own stock for use in such a plan (b) former requirements that a savings 
department be operated separately and that the assets thereof be segre- 
gated from the assets of the rest of the bank are deleted (c) interest on 





STATE BANKING LEGISLATION 725 


savings deposits may not exceed 5% per year (d) banking and trust 
powers are specifically spelled out (e) various loan limitations spelled 
out in more precise terms and certain real estate loan limits are raised 
(f) investment powers of the trust department are broadened and (g) 
savings deposits made by the 9th of the month may draw interest from 
the first of the month. The enactment is the fruit of several years effort 
spearheaded by the Massachusetts Bankers Association and should be 
well-received by bankers of the Bay State. 

Chapter 441 permits retirement systems to invest in bank stock and 
in deposits or savings in savings banks, cooperative banks (savings and 
loans) or Federal savings and loan associations. 


MINNESOTA: Credit unions receive a competitive boost in Chap- 
ter 331 which, among other things: (a) curtails the power of the Com- 
missioner to disapprove by-law amendments (b) permits a person leaving 
the field of membership to retain borrowing rights for at least one year 
after he leaves: (c) raises the limit of borrowing by a credit union and 
thus makes it easier for a credit union to obtain funds for further loans 
to members (d) permits dividends on a quarterly or semi- annual basis 
(e) facilitates the sale of assets of one credit union to another credit union 
(f) eases conversion from a state to a Federal charter and vice versa and 
(g) permits a credit union to merge with a Federal credit union, a state 
credit union or a credit union of another state if both credit unions cover 
the same field of membership. 


Chapter 91 enacts an Omnibus Tax Law, which, among other things, 
extends through 1962 and increases by 10% the primary tax and surtax 
on the net income of a bank. 


NEBRASKA: Miscellaneous amendments to the banking laws were 
enacted as L.B. 608 which among other things: (a) changes capital re- 
quirements (b) requires but two reports of condition a year on call of 
supervisory authorities (c) permits audit in lieu of directors’ examina- 
tion (d) raises the limit of unsecured loans requiring a financial state- 
ment from the borrower (e) changes the method of increasing or de- 
creasing capital and (f) changes various fees payable to the Banking 
Department. 

Foreign corporations are permitted by L.B. 441 to acquire and en- 
force mortgage loans on Nebraska real estate without qualifying to do 
business in the state. 

The tax on gross earnings on building and loan associations is in- 
creased from 4 mills to 6 mills per dollar of earnings by L.B. 440. 

Open end mortgages are made valid and effective under L.B. 686. 


NEW JERSEY: A bank is authorized to open and operate a branch 
at an armed forces installation within the county where the main office 
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is located under Chapter 67. Such a branch may be authorized even 
if the armed forces base is in a municipality where there is another bank 
or branch bank. 


NEW YORK: Chapter 280 permits savings banks to declare divi- 
dends on Christmas Club or similar accounts.on a basis appropriate to 
such accounts. In effect, this permits a dividend for the period immediate- 
ly proceeding withdrawal notwithstanding laws prescribing in other con- 
texts the dividend periods. 

Certificates of deposit are expressly exempted by Chapter 612 from 
statutory restrictions against issuing bank notes which are. intended to 
circulate as money. 

Chapter 581 has the effect of extending the statute of limitations for 
foreclosure of a mortgage where any part payment thereon has been re- 
ceived. 


OHIO: Omnibus Banking Law amendments backed by the Ohio 
Bankers Association and bankers of the state have been enacted as S.B. 
16. Among other things: (a) a bank may invest in parking lot facilities 
_(b) a bank may invest in stock of a service corporation created for the 
purpose of handling automated check collections for several banks in 
the same area and such a service corporation is not a branch of any of 


the investing banks (c) real estate loan limits are increased (d) provisions 
permitting mortgage warehousing are broadened (e) construction loans 
for apartment buildings are permitted (f) greater power to discount in- 
stallment paper is given to banks (g) an extra day is allowed for a bank 
to restore depleted reserves (h) “no passbook” savings accounts are per- 
mitted and (i) detailed schedules of record retention are set forth. 


OREGON: Chapter 726 enacts the Uniform Commercial Code, mak- 
ing Oregon the eleventh state to adopt this major revision of commercial 
laws. The enactment provides that a note or acceptance payable at a 
bank is not equivalent to an order on the bank, that a branch keeping 
its own deposit ledgers is a separate bank for collection purposes, and 
that local filing is required for certain loans secured by goods while 
other loans must be filed both locally and centrally. The Oregon Code 
varies from that of the other ten states by not adopting an optional Code 
provision permitting the payor bank to directly return an unpaid check 
or other item to the first bank handling the item for collection. The 
Oregon Code appears to have been reconciled with the Oregon motor 
vehicle certificate of title law through a provision amending the latter 
law to provide that a security interest under the Code may be perfected 
only by filing a financing statement with the Department of Motor 
Vehicles. One change from the Standard Code is that after-acquired 
inventory is excluded from the lien of a security instrument. The effec- 
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tive date of the Oregon Code is September 1, 1963. 

Laws regulating credit life insurance and accident and health in- 
surance were enacted as Chapters 182 and 206. Such credit insurance 
policies may not exceed the amount of indebtedness or extend for a term 
exceeding 15 days after maturity. The enactments regulate the forms 
of such policies and require insurers to file policy forms with the state. 
Rates charged the borrower for such insurance may not exceed insurance 
premiums and prepayment of the debt will authorize a refund to the 
borrower of that portion of the premium applicable to the period follow- 
ing prepayment. A borrower shall not be required to accept insurance 
of the company chosen by the lender but may obtain insurance on his 
own. 

Chapter 239 deletes a requirement that a note secured by a passbook 
loan by a savings bank must be payable within 90 days and permits de- 
mand notes. 


VERMONT: H.B. 136 redefines a stale check, which a bank may 
decline to pay without liability to the drawer, as one which is over 6 
months old. Formerly a stale check was defined as a check over one 
year old. 

Savings deposits in banks or savings banks made by the 10th of the 
month may draw interest from the first of the month under H.B. 169, 


which also provides that withdrawals during the last three business days 
of a month ending a quarterly or semi-annual interest period may draw 
interest for a full month. 


H.B. 151 repeals the former 3%7% maximum limit on interest on de- 
posits in savings banks. 

Savings and loan associations are made subject to the general cor- 
poration franchise tax and income distributed to shareholders is made 
subject to general state income tax under H.B. 149. 

H.B. 89 benefits credit unions by raising maximum limits of bor- 
rowing by credit unions and by raising from $300 to $500 the limit of 
an unsecured loan. 


WISCONSIN: The Redefinition of Bills of Exchange Act was enact- 
ed as S.B. 340. For further discussion see Florida, above. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Tort Claimant May Object to Accounting 


Dunn v. Lindsey, New Mexico Supreme Court, April 18, 1961 


Plaintiff was a passenger in the car in which the decedent was killed 
in an accident. After decedent’s will had been admitted to probate, 
plaintiff brought suit in the district court for damages resulting from the 
accident. The executor filed his final account with respect to decedent's 
estate without mentioning the pending suit, and plaintiff entered an 
objection to the accounting. Held: Plaintiff was an “interested party” 
who was entitled to object to the accounting, although she had not 
filed a claim directly with the executor. The estate could not be “fully 
administered” while the suit was pending. 


Jointly Owned Property Could Not Be Advanced 
Barron v. Janney, Maryland Court of Appeals, May 3, 1961 


A father and mother conveyed property held by them as tenants 
by the entireties to their daughter. After their death, a son sought to 
have the conveyance declared an advancement. Held: The gift was 
valid, and was not an advancement. The doctrine of advancement 
rested on the desire of an intestate to give equal shares of his property 
to those entitled to receive it, and it was essential to the application of 
the doctrine that the property “advanced” be part of the estate of the 
donor. Since the jointly owned property would pass to the survivor of 
the joint tenants, and was not part of the estate of either, there could 
be no advancement. 


Beneficiary Could Not Compel Sale of Trust Property 


In re McDonough Trust; The American National Red Cross v. White, 
lowa Supreme Court, May 2, 1961 


Several hundred acres of farm land were devised in trust in per- 
petuity for the benefit of a charity after an intervening tenancy for life. 
Because of extensive repairs which were charged to income, the net 
income receivable by the charity amounted to a return of one per cent 
of the value of the property. The charity sought to compel the trustees 
to sell the farm properties and invest the proceeds in securities realizing 
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a higher return. Held: The farm was not an improper investment by 
the trustees, particularly in view of the testator’s views. Dissatisfaction 
with the return was not sufficient grounds to compel a sale of the property. 


Invasion by Beneficiary Does Not Involve Discretion of Trustee 


Connecticut Bank and Trust Company v. Lyman, Connecticut Supreme Court of Errors, 
April 11, 1961 


Decedent’s wife was the income beneficiary of a trust which had 
been created by decedent during his life. Payments of principal were 
authorized under the trust instrument either on the judgment of the 
trustee as to their being needed or at the written request of the wife, 
or for “both of said reasons.” The wife ultimately requested the trustee 
to pay her the entire principal. Held: The power of invasion relating 
to the wife was unconditional. If the wife should make a written request, 
there is no requirernent of exercise of discretion by the trustee based 
on any standards. The wife is entitled to the entire principal. 


Estate is Not Proper Appellant 
Estate of Gorden v. Nicholson, Indiana Appeals Court, April 28, 1961 


The lower court had allowed a claim against the estate, and an ap- 
peal was taken in the name of the estate. Held: The appellate court 
has no jurisdiction of the “appeal.” An appeal must be taken in the 
name of a person, and an estate is not a person. Thus, there has been 
no appellant named, and no appeal to which jurisdiction could attach. 
‘Case law and legal precedents” require such a result, although the 
failure to decide the case on the merits might be viewed as “too tech- 
nical,” 


Deed Created Joint Tenancy and Tenancy in Common 
Fulton v. Dimitri, Massachusetts Supreme Judicial Court, May 1, 1961 


A deed was executed to decedent “being unmarried, and Dimitri. . . 
and Elfena . . . his wife, as joint tenants and not as tenants in common.” 
The pertinent statute provided that a grant to two or more persons would 
be construed as creating a tenancy in common, and not a joint tenancy, 
unless a contrary intention is expressed in the deed or “manifestly ap- 
pears from the tenor of the instrument.” Held: The decedent was the 
owner of one-half of the property as a tenant in common with the husband 
and wife, who held their half as tenants by the entireties. It did not 
‘manifestly appear” that there was an intention to create a joint tenancy 
among the decedent and the husband and wife. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 


on trusts, estates and gifts. 


Life Estate in Oil Royalty Valued 
Opinion of the Attorney General, Texas, May 16, 1961 


An oil royalty interest was the principal asset of an estate. Under 
the terms of the will, the royalty interest was bequeathed to the son of 
the decedent for life, with a power to appoint the remainder to his issue 
by will. The oil royalty was valued by capitalizing the monthly income 
on a 100 month pay out basis. Held: The inheritance tax attaches to 
the full value of the royalty. Since the provisions of the will are inter- 
preted to give the full monthly income to the son, and since the son's 
life expectancy greatly exceeds the expected pay out period, there can 
be no remainder to be separated from the life estate for inheritance tax 


' purposes. 


North Carolina Values U. S. Bonds at Par 
Opinion of the Attorney General, North Carolina, April 24, 1961 


The Attorney General of North Carolina has recently expressed his 
opinion that United States Bonds used at par to pay federal estate taxes 
should be valued at par for North Carolina inheritance tax purposes. 
“When the Federal Government accepts the bonds at par, that value 
becomes the asset value of the bonds to the estate. Further, by ac- 
cepting the bonds at par, the Federal Government has placed an actual 
valuation upon the bonds, and that valuation . . . should be followed by 
the State.” The relevant statute provides for the determination of the 
“correct value” of the estate. 


Debt is Deductible Although Not Paid 
Estate of Boyer, Orphans’ Court of Lebanon County, Pennsylvania, January 30, 1961 
Decedent and his widow had been tenants by the entireties in certain 
real estate, and at his death were liable on joint bonds and mortgages 
with respect thereto. No claim had been made for payment of the debt 
by decedent’s estate, and the debt was not accounted for as a credit by 
the representatives of decedent’s estate. It was claimed that no part 
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of the debt was deductible in determining Transfer Inheritance Tax. 
Held: One half of the debt is allowable as a deduction. The decedent 
was personally liable on the bonds, and after his death, his estate was 
similarly liable. The tax is assessable on the “clear value” of property, 
which is arrived at after deducting debts of the decedent. 


Discretion to Accumulate Disqualified Gift for Annual Exclusion 


Albright v. United States, United States District Court, Southern 
District Alabama, June 8, 1961 


Taxpayer created an irrevocable trust in 1956 for the benefit of his 
grandchildren. Under the trust instrument, the trustee had the power, 
as to income distributable to a minor grandchild, either to pay it to the 
mother of the child for the exclusive use and benefit of the child, or to 
apply or use for the benefit of such child “such part of the net income 
... distributable to such minor granddaughter as the Trustee, in its ab- 
solute and sole discretion, deems advisable.” Held: The gifts do not 
qualify for the annual exclusion. The gifts of income do not constitute 
present interests in the property because the trustee might accumulate 
such income during the minority of the beneficiary. 


Reverter Causes Part of 1917 Transfer to be Taxable 


G. E. Mears, Executor v. United States, United States Distirct Court, 
District Massachusetts, May 9, 1961 


Decedent transferred certain property in trust in 1917, to pay the 
income for life to his wife and his daughter, and if decedent were alive 
at the death of the survivor, to decedent. At the time of decedent’s death 
in 1955 his wife had died but his daughter survived. It was actuarily 
computed that the value of decedent's reversionary interest at the time 
of his death was 9 per cent of the value of the trust. Held: The value 
of the trust, less the present value of the life estate of the daughter, each 
computed as of the date of death of the decedent, is includible in de- 
cedent’s estate for federal estate tax purposes. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Municipal Bonds 

The Investment Bankers Associa- 
tion of America, in a recent Statis- 
tical Bulletin, probes the relation- 
ship between yields on municipal 
and U.S. Government bonds. Mar- 
ket experience from 1954 to date is 
covered in the survey. 

Because the yield on Treasury 
bonds represents the basic long- 
term interest rate, the IBA study 
attempts to measure the “normal” 
yield relationship between long- 
term municipals and long-term Gov- 
ernments; it also examines the de- 
viations from this “norm.” Such a 
‘comparison affords some added in- 
sight into the municipal bond 
market. 

Our present income tax structure 
has been free of substantial change 
since 1954, and the municipal- 
Government bond comparison re- 
mains meaningful as long as the 
present tax structure continues in 
effect. The study’s findings are 
significant for future application 
under such circumstances. 

In essence, the IBA study dis- 
closes the following facts: 

1—The “normal” yield on munici- 
pals has been 90 per cent of the 
yield on Governments, less 27 basis 
points. 

2—Substantial deviations from 
this “norm” have occurred. These 
deviations, timewise, may be di- 
vided into three phases. 

3—Phase I extended from July 
1954 through September 1956. It 
witnessed municipals selling at 
relatively low yields compared to 
Governments. During this period, 
on the average, they sold about 10 
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basis points below their “normal 
relationship to Governments. 

4—Phase II extended from Sep- 
tember 1956 through January 1959, 
During this period, performance 
was in contrast with Phase I experi- 
ence. Municipals sold at substan- 
tially higher than “normal” yields 
relative to Governments. On the 
average, this was about 18 basis 
points above the “normal” relation- 
ship. 

5—Phase III extended from Jan- 
uary 1959 through February 1961 
and differed from the two earlier 
periods in that it was characterized 
by great variations. In two epi- 
sodes, early in 1959 and again dur- 
ing the first half of 1960, municipals 
sold about 20 basis points below 
the “norm.” On the other hand, 
the “normal” relationship to Gov- 
ernments was restored for a short 
time. On the average, during the 
entire period, municipals sold about 
10 basis points lower than the “nor- 
mal” relationship. The only ap- 
propriate generalization about 
Phase III experience is that munici- 
pals were selling at relatively low 
yields and that there was much 
variation within this period. 

Since February 1961, municipals 
have been selling at high yields 
relative to Governments . In May 
of this year, they were selling about 
15 basis points higher than the 
“normal” relationship. 

What factors have governed the 
yield spread between municipals 
and Governments? According to 
the IBA survey, the principal in- 
fluence since 1954 appears to have 
been the supply factor—the rate of 
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change in the U.S. Government 
debt. In comparison to changes in 
the supply of Treasuries, the rate 
of change in state and local govern- 
ment debt has been relatively 
stable. Although the supply of new 
issues of state and local govern- 
menis coming into the market tends 
to vary contra-cyclically, variations 
are small as compared with sharp 
movements in the outstanding sup- 
ply of Treasuries over the business 
cycle. 

During periods when U.S. Gov- 
ernment debt is rising rapidly (as 
in Phase I and Phase III), yields 
on municipals have been below the 
“normal” relationship to Govern- 
ments. 

When U.S. Government debt is 
contracting (as in Phase II), muni- 
cipals have tended to sell at rela- 
tively high yields compared to 
Treasuries. 

In a statistical sense, therefore, 
the rate of change in outstanding 
marketable U.S. Government debt 
accounts for about half of the de- 
viations from the “norm” in the 
municipal-Government bond yield 
relationship. Apparently, there is 
also a lag in the response of the 
market to a change in the relative 
supply of Treasuries—roughly six 
months. 

In May of this year, interest rates 
on long-term municipals were high 
in relation to Governments—for the 
first time since late 1958. Based on 
experience since 1954, this relation- 
ship is not unexpected; marketable 
U.S. Government debt has changed 
very little during the past year; the 
impact of “operation nudge,” insti- 
tuted by the Federal Reserve au- 
thorities, has probably contributed 
toward depressing yields on long- 
term Treasury bonds, relative to 
other obligations. 


733 


As to the implications for the fu- 
ture, the IBA report has this to say: 
“It seems clear that the rate of 
change in the marketable U.S. Gov- 
ernment debt will be on the rise in 
the months ahead. If past relation- 
ships hold, this means that a year 
from now we should expect to find 
municipal bonds selling at relative- 
ly low yields compared to Govern- 
ments. This would suggest that 
long-term municipal bonds consti- 
tute a better buy than long-term 
Governments at the present time.” 


Credit Control 


Over recent years, open market 
activities of the Federal Reserve 
System have been confined to the 
purchase and sale of Treasury bills. 
Appropriate levels of bank reserves 
have been established in this way. 
Some observers have criticized this 
“bills preferably” policy as being 
less effective than one which en- 
compasses all Government bond 
maturities; they claim that the Re- 
serve System can more quickly and 
efficiently influence the availability 
of funds and the rates thereon 
through purchases and sales of all 
maturities. 

Supporters of the bills policy are 
not impressed with this argument. 
They point out that the relative 
availability of funds spreads among 
the several maturity ranges without 
much delay. Harold L. Cheadle, 
Deputy Manager of the American 
Bankers Association, notes that 
modern historical monetary experi- 
ence bears this out. He remarks, 
however, that short, intermediate, 
and long term rates move in sym- 
pathy with one another—in the 
same direction, though not in pre- 
cise proportions. 

But there is another valid ob- 
jection which the System’s support- 
ers offer to a less than temporary 
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departure from the bills preferable 
policy. If open market operations 
are to include all maturity ranges, 
it means that the System will re- 
place the judgment of the market 
as to yield curves, with a judgment 
of its own. Yield curves reflect the 
allocation of available funds into 
their most efficient use, as mea- 
sured by the interplay of supply 
and demand factors. 

The recent shift in open market 
techniques of supplying reserves, 
which involved a departure from 
the bills policy, was designed to in- 
crease the supply of intermediate 
and long-term funds. This had the 
effect of lowering interest rate costs 
in this credit sector and avoiding 
further declines in the short-term 
area, where foreign competition for 
- funds has been an important con- 
sideration. 

Mr. Cheadle believes it is too 


early to tell whether the Federal 
Reserve will be active in shaping 
the structure of rates by dealing in 
various sectors of the maturity 


range. However, he believes it 
likely that we will witness an 
abandonment of the policy of deal- 
ing in intermediate and longer- 
term issues when economic con- 
ditions improve and market rates 
start to tighten as the result of in- 
creased credit demand. 


Price-Earnings Ratios 

It is futile to pontificate with ab- 
solute finality about what price- 
earnings ratios should be. Authori- 
ty for this statement is the July is- 
sue of The Exchange, official pub- 
lication of the New York Stock Ex- 
change. 

Price-earnings ratios have been 
trending up over the years—even 
for the so-called Blue Chip stocks. 
To illustrate this point, The Ex- 
change traces changes in price-earn- 
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ings ratios for the Dow Jones In- 
dustrial Average. Traditionally, 
the latter has been a stronghold of 
investment issues that would not 
be expected to have P-E ratios in 
the higher ranges. 

Back in 1950, the 30 stocks that 
comprised the D-J Industrial Aver- 
age had a combined price-earnings 
ratio of 8.4 to 1. By 1960, this 
combined ratio had jumped to 18.9 
to 1. As a matter of fact, twelve 
issues in the average were selling 
at ratios of 20 to 1 or better, includ- 
ing five at 25 to 1 or better. This 
performance may be contrasted 
with the 10 to 1 ratio accepted for 
sO many years as the conventional 
standard for a sound investment. 

Lowest price-earnings ratio in 
1950 among the D-J 30 industrial 
stocks was Bethlehem Steel's 4 to 1; 
highest at that time was Swift & 
Company’s 13.8 to 1. By the end of 
1960, Aluminum Company of Am- 
erica’s ratio of 39.1 to 1 was the 
highest. This was almost three times 
that of the highest 1950 ratio and 
five times Alcoa’s own ratio of a 
decade earlier; lowest price-earn- 
ings ratio was Anaconda’s 10.1 tol 
which, incidentally, was higher 
than the ratios for twenty-one of 
the thirty stocks in the average 10 
years earlier. 

Price-earnings ratios vary greatly 
from one industry to another, as 
well as from one company to an- 
other. This reflects dissimilar ap- 
praisals by different investors, each 
of whom places his own value on 
industry or company growth po- 
tential, earnings trend, manage- 
ment, financial position, and all 
all other factors involved in the 
investment process. 


Valuation for Tax Purposes 


Trust officers are periodically 
confronted with problems of valua- 





INVESTMENT 


tion under the Internal Revenue 
Code, either for purposes of income 
tax, estate tax or gift tax. These 
taxes have given rise to a larger 
number of stock valuations for legal 
purposes than any other statutory 
provisions. Generally, most prob- 
lems of valuation concern them- 
selves with closely held shares. 

The questions that surround the 
determination of the “fair market 
value” of a given item of property 
for Federal tax purposes are fre- 
quently numerous and complex. 
However, thanks to the efforts of 
Professor Adolph E. Grunewald, an 
authoritative yet concise exposition 
of the subject matter is now avail- 
able. “Stock Valuation and Federal 
Taxation,” a research paper spon- 
sored by the Graduate School of 
Business of Michigan State Uni- 
versity, imparts a good orientation 
on the issues involved. 


As Professor Grunewald observes, 
the question of fair market value of 
corporate shares is primarily one 
of fact, not law. This is why, he 
explains, it is difficult to find in 
case law general legal principles 
that can be viewed as determinative 
in solving a particular legal prob- 
lem. In every case the court must 
consider all relevant factors in ar- 
riving at a decision, each of which 
must be carefully considered and 
given due weight. However, even 
this generalization is not very help- 
ful, since factors entitled to con- 
siderable weight in one case may 
warrant little or no weight at all in 
another. 


The Commissioner’s valuation is 
always prima facie correct and any 
taxpayer's presentation must con- 
tain evidence which will rebut this 
prima facie presumption, if the 
Commissioner is not to prevail. Ac- 
cording to Professor Grunewald, 
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“The question of valuation is so 
peculiarly one of fact that the de- 
cision of the Commissioner will 
rarely be reversed if there is sub- 
stantial evidence to support it or 
where evidence is insufficient to 
show error... .” Of course, where 
error is shown, the Tax Court will 
make appropriate corrections. 


Money and Credit 


The Commission on Money and 
Credit, established by the Commit- 
tee for Economic Development has 
finally completed its labors with a 
284 page report. The report covers 
significant economic and financial 
matters and it is scarcely possible 
to adequately discuss even its major 
findings in the space of these col- 
umns. However, a number of re- 
commendations are noteworthy. 

Recommended is the replace- 
ment of the present seven member 
Federal Reserve Board by a board 
of five members, with the chairman 
and vice chairman to be designated 
by the President from among the 
Board’s membership to serve for 
four years coterminous with the 
term of the President. 


Also suggested is a formula ap- 
proach to taxes, which would in- 
volve automatic changes in the lev- 
el of certain tax rates whenever pre- 
scribed economic indicators change 
by specified amounts. Discretion- 
ary tax adjustments are urged to 
promote short-run economic stabili- 
ty. The President would be vested 
with authority, within certain limits, 
to make counter-cyclical adjust- 
ments. 


It is not recommended that con- 
sumer credit be regulated as a 
counter-cyclical tool. The Com- 
mission was almost evenly divided 
as to the desirability of granting 
standby authority to the Federal 
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Reserve Board for consumer credit 
controls. 


Odds and Ends 
“Commercial Credit Insurance as 


LAW JOURNAL 


a Management Tool” is being dis- 


tributed by the Educational Divi- 
sion of the Commercial Credit Co,, 
Baltimore, Md. 


BOOKS FOR BANKERS 


THE ECONOMIC DEVELOP- 
MENT OF VENEZUELA. Re- 
port of a mission organized by 
the International Bank for Re- 
‘construction and Development. 
The Johns Hopkins Press. Balti- 
more. 1961. Pp. 494. $8.50. 

_ Key sectors of the Venezuelan 
economy are examined and ap- 
praised by a twelve-man mission 
which recommends investment 
priorities and development poli- 
cies. Outlined is the basis for a 
four-year coordinated investment 
program, as well as a plan for 
financing its execution. A prime 
objective of the development 
program is a better distribution 
of income. Although represent- 
ing the views of the mission 
rather than the IBRD, the report 
is recommended for careful con- 
sideration by the latter. 


THE AMERICAN FINANCIAL 
SYSTEM. By James B. Ludtke. 
Allyn and Bacon, Inc. Boston. 
1961. Pp. 685. $7.75. A flow 
of funds approach, providing an 
integrated, comprehensive frame- 
work, is used to portray a clear 


and complete picture of our f- 
nancial system. Development of 
both financial and nonfinancial 
business sectors permits ready 
reference to the topic of interest 
of the reader, whether the inter- 
est lies in the insurance, savings 
and loan, investment company, 
or other areas. Chapters on f- 
nancing, including small business 
investment companies, are con- 
cise yet most informative. An 
excellent bibliography follows 
each of the twenty-seven chap- 
ters. 


MONEY AND BANKING. By 
Charles L. Prather. Richard D. 
Irwin, Inc. Homewood, Ill. 1961. 
Pp. 629. $10.00. The latest edi- 
tion of Professor Prather’s well- 
known text continues its broad 
and excellent coverage of fiscal 
policy, the money market, bank 
loans and investments, and other 
important aspects of commercial 
banking. The author’s emphasis 
on current problems points up its 
value as a reference work for f- 
nancial officers in banking and 
industry. 








